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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
OI' THE TRIAL COURT

LUSTIG, GLASER & WILSON, P.C.,
Plaintiff,
V. C.A. No. 15-03703-BLS
DAVID J, COTNEY, in his capacity as
the Commissioner of Banks, and
MASSACHUSETTS DIVISION OF BANKS,

Defendants.

QT N G T i L N N A T S

PLAINTIFE’S MOTION FOR JUDGMENT ON THE PLEADINGS

Pursuant to Mass. R. Civ. P. 12(c), Plaintiff Lustig, Glaser & Wilson, P.C. ("LGW?)
moves for judgment on the pleadings against Defendants David J. Cotney, in his capacity as the
Commissioner of Banks and the Massachusetts Division of Banks (together, “Defendants™) on
grounds that Defendants’ admittedly “new interpretation” of the debt collector licensing law G.L.
c. 93, §24 (the “Statute™) (1) contradicts the plain language of the Statute, its implementing
regulations, and Defendants’ prior interpretations of the Statute; (2) violates the separation of
powers mandate in Art. XXX of the Massachusetts Constitution’s Declaration of Rights; and (3)
violates LGW’s right to due process under 42 U.S.C. § 1983 and G.L. ¢. 12, § 111 A

memorandum of law in support of this motion is submitted herewith.




For the above stated reasons, and the reasons set forth in the accompanying memorandum

of law, Plaintiff’s motion for judgment on the pleadings should be granted.
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT

LUSTIG, GLASER & WILSON, P.C,,
Plaintiff,
V. C.A.No. 15-03703-BLS
DAVID J. COTNEY, in his capacity as
the Comumissioner of Banks, and
MASSACHUSETTS DIVISION OF BANKS,

Defendants.

PLAINTIFE’S MEMORANDUM IN SUPPORT OF ITS MOTION
FOR JUDGMENT ON THE PLEADINGS

Introduction
This action arises from the Massachusetts Division of Banks’s (and its Commissioner’s)
(together, “Defendants™) purported reinterpretation of a statute governing debt collectors, G.L.
c. 93, § 24 (the “Statute”).l Although for the past century the plain language of the Statute (and
its predecessors) has unequivocally excluded Massachusetts-licensed lawyers from the definition

of “debt collector,” in November 2015 Defendants adopted “a new interpretation” of the term

! The Statute defines “Debt collector” as follows:

any person who uses an instrumentality of interstate commerce or the mails in any
business the principal purpose of which is the collection of a debt, or who regularly
collects or attempts to collect, directly or indirectly, a debt owed or due or asserted to be
owed or due another. Notwithstanding the exclusion provided by clause (f), debt
collector shall include a creditor who, in the process of collecting his own debt, uses any
name other than his own which would indicate that a third person is collecting or
attempting to  collect the debt. Debt collector shall also include a person who uses an
instrumentality of interstate commerce or the mails in a business the principal purpose of
which is the enforcement of security interests. Debt collector shall not include.--

(g) attorneys-at-law collecting a debt on behalf of a client; .... (emphasis added)




“debt collector,” claiming that the exclusion no longer applies to attorneys practicing law in
Massachusetts who regularly collect debts on behalf of a client, and that therefore those attorneys
must register as debt collectors with the Division of Banks. This new interpretation, however,
directly contradicts the plain language of G.L. ¢. 93, § 24 and the Division’s own regulations;
violates Art. XXX of the Massachusetts Declaration of Rights, 42 U.S.C. § 1983, and G.L. ¢. 12,
§ 11L; and is contradictory to Defendants’ prior interpretations of the Statute. Accordingly, this
court should declare that (2) the Defendants’ new interpretation of the statutory exemption set
forth in § 24(g) is erronecous and (b) as a consequence LGW is not required to register as a debt
collector.

Statement of Facts and Prior Proceedings®

Plaintiff Lustig, Glaser & Wilson, P.C. (“LGW?”), is a law firm organized as a
professional corporation under the laws of the Commonwealth of Massachusetts whose
Massachusetts-licensed attorneys concentrate their practice in the area of consumer debt
collection on behalf of the firm’s clients. (1% Am. Compl. § 2, Exh. D at 1; Ans. 9 2.) Defendant
David J. Cotney is the Massachusetts Commissioner of Banks (the “Commissioner”) (1" Am.
Compl. § 3; Ans. § 3.) The Commissioner oversees the Massachusetts Division of Banks and is
responsible for the licensing and supervision of “debt collectors” pursuant to G.L. ¢. 93, §§ 24-
28 and the implementation of the Division of Banks’s regulations. (1% Am. Compl. ] 4; Ans. §
4.) Defendant Massachusetts Division of Banks (the “Division™), is the Massachusetts agency
charged with the licensing and supervision of “debt collectors” pursuant G.L. c. 93, §§ 24-28,

including the implementation and oversight of 209 CMR §§ 18.00 ef seq. (Id.)

2 The facts are drawn from the First Amended Verified Complaint (“1°* Am. Compl.”) and
its exhibits, as well as the Answer to the First Amended Verified Complaint (“Ans.”). Copies of
the First Amended Complaint with exhibits and the Answer are attached for the Court’s
convenience as Exhibits 1 and 2, respectively.




On September 19, 2013, LGW’s managing attorney, Kenneth C. Wilson, wrote to the
Division of Banks requesting an opinion “as to whether or not [LGW] is required to obtain a so-
called ‘Debt Collection License’ from the [Division] in order to engage in consumer debt
collection activity in the Commonwealth.” (1 Am. Compl. Exh. D, the “September 2013
Letter”; Ans. 9 9.) At the request of the Division, LGW supplemented the September 2013
Letter with additional information by email on October 21, 2013. (1* Am. Compl. Exh. E, the
“QOctober 2013 Email”; Ans. 4 10.)

Over two years later, on November 2, 2015, the Division informed LGW by letter of its
opinion that LGW is a “debt collector” and is “required to be licensed as a debt collector in the
Commonwealth under the provisions of Massachusetts General Laws chapter 93, section 24,
through section 28, inclusive, as well as the Division’s regulation 209 CMR 18.00 et seq.” (1%
Am. Compl. Exh. F; Ans. § 11.) Notwithstanding the plain language of the Statute, the Statute’s
implementing regulations, and the Division’s own prior interpretations of the Statute and
regulations, the Division concluded that since the exemption in the Statute states that it applies to
““attorneys collecting a debt on behalf of a client” rather than ‘attorneys who regularly collect
debts on behalf of a client,”” the exemption only applies to attorneys whose principal practice is
not the collection of debts. (1° Am. Compl. 9§ 11.) The Division announced that it will make the
“determination on a case-by-case basis” as to which attorneys and firms are exempt from the
Statute. /d.

Recognizing that its opinion “is a new requirement,” the Division’s letter gave LGW and
other “affected law firms” six months to register, to post a bond, and to obtain a license from the
Division, after which time the Division threatens to enforce the licensure requirements and to

consider “affected law firms” to be in violation of the licensing requirement. (1%, Am. Compl.




12, Exh. F at 2.) Failure to comply with the registration, bonding, and licensure requirements
applicable to “debt collectors” can lead to significant fines, imprisonment for the principals, and
trigger violations of G.L. c. 93A, § 2. (1* Am. Compl. § 12.)

Argument

A The Defendants’ interpreiation of the Statute contradicts the plain language of the
Statute, the Division’s regulations, and the Division’s prior interpretations of the Statufe.

For over a century, debt collection agencies in the Commonwealth have been regulated
by statute, specifically under G.L. c. 93, § 24. Beginning with the original 1910 statute,
however, attorneys admitted to practice law in the Commonwealth have been exempt from this
statutory scheme. G.L. ¢. 93, § 24 (Ed. 1910); see also G.L. c. 93, § 24 (Ed. 1949), G.L. ¢. 93, §
24 (Bd. 1967), and G.L. c. 93, § 24 (Ed. 1975). The current version of the statute, last
substantively amended over a decade ago, continues this exemption, stating in § 24(g) that
“attorneys-at-law collecting a debt on behalf of a client” are not “debt collectors” within the
meaning of the Statute. 4

Consistent with the plain language of the Statute, the Division’s regulations exempt from
the definition of “debt collector” any “attorneys-at-law licensed to practice law in the
Commonwealth who are collecting a debt on behalf of a client.” 209 CMR § 18.02(g). Those
same regulations also state that “[n]o debt collector shall: (a) Furnish legal advice or otherwise
engage in the practice of law or represent that it is competent to do so, or institute judicial
proceedings on behalf of others...” Id at § 18.17(12). The Defendants’ new interpretation

therefore is completely contradictory to its own regulation and, if allowed to stand, leads to the

Copies of the statutory revisions are attached as Exhibit 3.

4 Debt collection practices also have been regulated by the Attorney General under General

Laws chapter 93A. Those regulations are not at issue in this case.
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absurd result that LGW as a debt collector will not be able to advise its clients or initiate court
actions on their behalf.

The Division’s published opinions also have been clear that the Statute and regulations
mean what they say — lawyers engaged in the practice of law in the Commonwealth are not debt
collectors. Indeed, when a prior banking commissioner claimed that LGW was required to
register as a debt collector, he recognized the fallacy of the Division’s demand and ceased his
efforts after LGW brought to his attention that LGW was exempt under the plain language of the
Statute and regulations. (1* Am. Compl. Exhs. B and C.) In that October 13, 2006 opinion
identified by the Division as “Selected Opinion 06-059,” published on the Division’s section of
the Mass.gov website, the Division recognized that the “attorney-at-law” exclusion contained in
G.L. c. 93, § 24 “applies . . . to attorneys licensed to practice law in the Commonwealth since,
unlike attorneys licensed in other jurisdictions, they are in fact authorized to practice law and
utilize the court system in the Commonwealth.” (1 Am. Compl. Exh. A at p. 1) As the
Division comectly recognized in 2006, “[a]ttorneys licensed to practice law in the
Commonwealth are subject to the Supreme Judicial Court’s Rules of Professional Conduct and
the disciplinary oversight of the Board of Bar Overseers.” Id. The Division further recognized
that “[a]ttorneys, licensed to practice law in the Commonwealth, are also subject to the
requirements and restrictions of the [Federal Fair Debt Collection Practices Act] and the debt
collection regulations of the Massachusetts Attorney General, 209 CMR 7.00 et seq.” Id.

Over the vears, the Division has repeatedly recognized the exemption carved out for
attorneys licensed to practice law in the Commonwealth. See e.g., Feb. 10, 2012 letter (“Please
note the Division’s opinion 06-059 does not require an attorney, acting on behalf of a client, to

be licensed as a debt collector in the Commonwealth assuming that they are licensed in the




Commonwealth to practice law.”); Apr. 19, 2012 letter (same); Nov. 1, 2012 letter (“[a debt
buyer] is not required to obtain a debt collector license provided that all collection activity
performed on behalf of such debt buyer is done by ... an attorney-at-law licensed to practice law
in the Commonwealth.”); and Mar, 4, 2014 (citing Oct. 13, 2006 and Nov. 12, 2012 letters).’ 6

Defendants cannot now claim that law firms like LGW - that are comprised of
Massachusetts-licensed attorneys and concentrate their practice in the area of consumer debt
collection on behalf of their clients — are excluded from the éxemption expressly provided for by

» 7

the legislature simply because the firm collects more than “a debr”.” The Defendants’ new

interpretation simply fails the test of plausibility. If the objective of statutory interpretation is to

Copies of the referenced letter opinions are attached at Exhibit 4.

6 The Division of Banks website as of February 12, 2016 continues to state that “. . .
attorneys collecting debt are not subject to the Commonwealth’s Debt Collection Law . . . .”
This court may take judicial notice of this fact. See Section 201(b)(2) of the Mass. Guide to Evid.
(2015) (“a court may judicially notice a fact that is not subject to reasonable dispute because it
... (2) can be accurately and readily determined from sources whose accuracy cannot reasonably
be questioned;” Commonwealth v. Green, 408 Mass. 48, 50 n.2 (1990) (“a subject of generalized
knowledge readily ascertainable from authoritative sources [is] thus appropriate for judicial
notice™); see also O'Toole v. Northrop Grumman Corp., 499 F.3d 1218, 1225 (10th Cir. 2007)
(“It is not uncommon for courts to take judicial notice of factual information found on the world
wide web.”); Coleman v. Dretke, 409 F.3d 665, 667 (S5th Cir. 2005) (court may take judicial
notice of “the state agency's own website.”).

7 G.L. c. 4, § 6 provides that in construing statutes, words importing the singular may
extend and be applied to several persons or things unless their observance is inconsistent with the
manifest intent of the legislature. See, e.g., In re Adoption of Tammy, 416 Mass. 205, 211-12
(1993) (adoption statute permitting “a person” to file petition - without expressly prohibiting
joint petitions — permits two unmarried individuals to file jointly because the plural construction
accomplishes the legislative goal of promoting the best interests of the child). To the extent that
Defendants here claim that the phrase “a debr” limits protection to attorneys who represent
clients seeking to collect a single debt, construing § 24 to also protect attorneys who represent
clients secking to collect “debts” is consistent with the legislature’s intent to exempt from the
Division’s licensing requirements those who are regulated by the Supreme Judicial Court and the
Board of Bar Overseers in the practice of law.




ascertain the intent of the Legislature,8 it is simply not credible that the language of § 24(g) - first
adopted in 1910 and preserved in every statutory revision since then - was intended to convey an
exemption only for very occasional or incidental debt collection activities by Massachusetts
lawyers.” As the Supreme Judicial Court recently stated, “[i]n interpreting the meaning of a
statute, we look first to the plain statutory language.” DiCarlo v. Suffolk Const. Co., Inc., __

Mass. _ NE3d 2015 WL 10045032 (Feb. 12, 2016) (citations omitted).'’ Here, the

plain statutory language leads to only one plausible conclusion: a Massachusetis-licensed
attorney is exempt whenever he or she attempts to collect “a debt” for a client, regardless of the

frequency of such attempts. Accordingly, the court should so declare and rule that LGW is not

required to register as a debt collector with the Division of Banks.

i Franklin Office Park Realty Corp. v. Comm'r of Dep't of Envil. Prot., 466 Mass. 454, 461
(2013) (in interpreting statutory language, courts look “to the intent of the Legislature
ascertained from all its words construed by the ordinary and approved usage of the language,
congsidered in connection with the cause of its enactment, the mischief or imperfection to be
remedied and the main object to be accomplished, to the end that the purpose of its framers may

be effectuated.”)
? When the Legislature intends to exempt otherwise regulated activity only when
undertaken on an incidental basis, it knows how to express that intent. See G.L. c. 3, § 39
(definition of “legislative agent” subject to registration to “include a person who, as part of his
regular and usual business or professional activities and not simply incidental thereto, engages in
legislative lobbying,”)

10 Moreover, the Statute includes a similar exemption under subsection (c) for federal and
state employees attempting to collect “a debt” in the performance of their official duties. Under
Defendants’ new interpretation, government employees could only collect a single debt or only
engage in sporadic debt collection activities for government agencies without submitting to the
Commonwealth’s debt collector licensing requirements.




B. Defendants’ “new interpretation” of section 24 violates the separation of powers
mandate in Art. XXX of the Massachuseits Constitution’s Declaration of Rights.

Narrowing the section 24(g) exemption for Massachuseits attorneys impermissibly
encroaches on the judiciary’s broad authority to regulate the practice of law. Specifically, Art.
XXX of the Declaration of Rights provides:

In the government of this commonwealth, the [egislative department

shall never exercise the executive and judicial powers, or either of

them: the executive shall never exercise the legislative and judicial

powers, or either of them: the judicial shall never exercise the

legislative and executive powers, or either of them: to the end it may

be a government of laws and not of men.

Under the distribution of powers mandate, the “ultimate power of general control” over
the practice of law falls to the judicial department. Collins v. Godfrey, 324 Mass. 574, 576
(1949). To maintain this demarcation, the legislature cannot promulgate statutes that deprive the
judiciary of its authority over the activities of Massachusetts-licensed lawyers, Id In other
words, with respect to this litigation, the critical inquiry is whether the licensing requirement
imposed by Defendants’ “new interpretation” interferes with the judiciary’s functions. See
Opinion of the Justices, 365 Mass. 639, 645 (1974).

A recent decision of the Connecticut Supreme Court is instructive. In Persels & Assocs.,
LLC v. Banking Comm’r, the Supreme Court of Connecticut held that a law firm’s debt
negotiation services constituted the practice of law, and thus an exemption that narrowed the
protection for the law firm and its attorneys was unconstitutional to the extent that it permitted
non-judicial regulation of the firm’s services. 122 A.3d 592, 594 (Conn. 2015) (a copy of the
opinion is attached as Exhibit 5). Under Connecticut’s debt negotiator licensing laws, any

person offering to provide or providing debt negotiation services is required to first obtain a

license from the Department of Banking. Id Much like G.L. ¢. 93, § 24(g), Connecticut’s




original version of the statute exempted from licensing requirements “any attorney admitted to
the practice of law in this state, when engaged in s.uch practice....” Id at 596. Inresponse to the
residential mortgage foreclosure crisis, the legislature amended that exemption to extend only to
an “attorney admitted to the practice of law in this state who engages or offers to engage in debt
negotiation as an ancillary matter to such attorney’s representation of a client.” Id. Shortly
after, plaintiff law firm sought a declaratory ruling that the amended exemption was
unconstitutional because it permitted non-judicial regulation of the law firm’s debt negotiation
services and the conduct of its Connecticut-licensed attorneys. Id.

The Connecticut Supreme Court agreed that the debt negotiator licensing statute and the
narrowed exemption impermissibly assumed the judicial department’s constitutional prerogative
to decide who shall enjoy the privilege of practicing law in the state. Id. at 603. The court
explained that the authority of the legislature to regulate attorney conduct is limited to *the
entrepreneurial or commercial aspects of the profession of law.” Id. at 604. The regulation of the
actual practice of law, by contrast, is within the purview of the judiciary. Id. As is the case with
LGW’s debt collection services, because the Percels law firm’s debt negotiation services were
inseparably bound together with giving legal advice to its clients, regulation of the law firm and
its attorneys fell under the exclusive authority of the judicial branch. /d. at 605-06.

Here, LGW’s Massachusetts attorneys concentrate their practice in consumer debt
collection. (1* Am. Compl. Exh. D.) The firm’s attorneys identify themselves as attorneys for
debt owners, make calls and direct written communication to debtors, and when authorized by
the owner of the debts, conduct litigation in the name of the true owner of the debt. /d These
debt collection activities are inseparably bound to rendering legal advice and representing clients

in the courts of the Commonwealth - in short, they amount to the practice of law and, as such,




they fall within the exclusive province of the judiciary. Accordingly, Defendants’ “new
interpretation” of G.L. ¢. 93, § 24(g), purporting to exclude LGW and its attorneys from
engaging in activities that the judiciary permits as the practice of law, violates the separation of
powers under Art. XXX.

C. The Division should not be allowed to rewrite the law through ils new
interpretation of the Statute.

An administrative agency may not rewrite a statute simply because it no longer likes its
language, particularly where its new “interpretation” is created years after the statute’s enactment
and is inconsistent with the agency’s repeated application to the contrary.

The case of Gibbons v. Galvin is quite instructive on this issue. 31 Mass. L. Rptr. 329
(Feb. 4, 2013) (a copy of the Gibbons opinion is attached as Exhibit 6). In Gibbons, the
plaintiffs challenged the Secretary of the Commonwealth’s new-found claim that a statuie
requiring lobbyists to disclose “all direct business associations with public officials” also
required disclosure of all communications with a public official or legislator. 31 Mass. L. Rpir.
329 (Feb. 4, 2013) (emphasis added). Under G.L. c. 3 § 39, a statute that became effective on
January 1, 2010, lobbyists were required to file with the Secretary of the Commonwealth a form
statement containing, inter alia, “all direct business associations with public officials.” J/d. at 1.
For the next five reporting periods, the plaintiff lobbyists indicated that they had no business
association with a public official by entering “None” or “N/A” in the applicable box without
objection from the Secretary. Id. In July 2012, two and a half years after the statute’s enactment,
the Secretary unilaterally declared that a response of “None” or “N/A” would not be correct if
plaintiffs had any “communications” with any public official or legislator. Id. at 2. The

Secretary took the position, without support in the plain language of the statute or its legislative
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history, that plaintiffs were required fo disclose mere communications even though they had no
relationship with the public officials. Id.

In granting judgment in favor of the Gibbons plaintiffs, the court ruled that while the
statute in question in Gibbons did not define “business association,” given the plain meaning of
that phrase as well as the legislative intent fo eradicate the danger that a lobbyist and a
government official could be involved in a secret commercial or financial transaction, the
Secretary’s new interpretation was at odds with the statute’s language and intent and rejected the
Secretary’s over-inclusive position that mere communications were implicitly included in the
term “business association.” Id. at 3-4. In so ruling, the court also noted that the Secretary had
tried, and failed, to persuade the legisiature to amend the statute to include communications in
the definition of what had to be reported. The court held that the Secretary could not accomplish
“by administrative fiat” what he could not achieve through the legislative process. /d. at *4.

Here too, Defendants are attemipting to rewrite the law, claiming that despite the plain
language of G.L. ¢. 93, § 24(g) specifically exempting “attorneys-at-law collecting a debt on
behalf of a client” from having to register as debt collectors, LGW and other similarly situated
law firms must now register as debt collectors. This stance, just like the Secretary’s claims in
Gibbons, is untenable. Since its origin in 1910, through various amendments in 1949, 1967,
1975, and 2004, the statute has been clear and unequivocal. Never has the legislature chosen to
limit the exemption for Massachusetts-licensed attorneys based on “the amount of a law firm’s
debt collection activity” as claimed by Defendants. (1* Am. Compl. Exh. F at 2.) Indeed, the
Division itself apparently understood that this was the law, as evidenced by its own written
opinions. Only in November 2015 did Defendants unilaterally determine that the legislature

intended to limit the exception to attorneys who only collect a single debt on behalf of a single
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client. Id. (“|Tlhe Division has determined that the attorney-at-law exemption from debt
collector licensing requirements provides a narrow exception for Massachusetts licensed
attorneys engaged in debt collection activities ... [turning] on the extent of the debt collection
activity conducted by the firm.”) As was the case in Gibbons, Defendants’ narrowing of the
exemption for attorneys simply because the attorneys litigate their clients’ debts in a law firm
setting is plainly contradictory to the language of the statute as it has existed for over one
hundred years. Where the legislature has spoken in no uncertain terms that ai/ attorneys licensed
in Massachusetts engaged in collecting debt for their clients do not qualify as “debt collectors™
subject to licensing requirements under Ch. 93, Defendants cannot restrict the exemption to
attorneys who only collect a single debt; doing so accomplishes “by administrative fiat” what the
legislature has elected not to restrict, See Gibbons, 31 Mass. L. Rptr. 329 at *4.

D. Defendants are estopped from applying the admittedly “new interpretation” of
the Statute because it contravenes their own prior opinions and is unsupported by low.

A government agency may not take a position contrary to its own prior interpretations of
law, where there has been no change in the law, and constituents have relied to their detriment on
those interpretations, For instance, in Comm’r of Rev. v. BayBank Middlesex, the Supreme
Judicial Court held that a number of Massachusetts and national banks were permitted to rely on
the banking commissioner’s prior treatment of excise tax f(;r premiums paid for certain tax-
exempt bonds, where the commissioner noticed tax-interest assessments based on a new policy
in clear contradiction to its previous position. 421 Mass. 736, 743 (1996). The commissioner in
that case claimed that, despite decades of allowing deductions of tax-exempt bond premiums, he
was nonetheless permitted to change his policy and assess back taxes to correct “mistakes of

law” and continue taxing exempt bond premiums even though the policy change was based on an

entirely new interpretation of existing revenue statutes and regulations. /d. at 738-41. The court
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rejected that effort, ruling that where the commissioner’s attempt to change his interpretation of
the statute did not arise from a change in circumstances of the taxpayer nor from a change in
statutory law, the court could not sanction the commissioner’s decision to “simply change
course” when the banks had relied to their detriment on the commissioner’s previous position. /d.
at 743.

Likewise, in Boston Gas Co. v. Dep’t of Pub. Utils., the Supreme Judicial Court refused
to allow the Department of Public Utilities to unilaterally change its position regarding the
calculation of an undepreciated investment where the department admitted that it had changed its
position for the first time, despite permitting inclusion of the same unamortized balance in the
company’s rate base in the three previous rate proceedings. 367 Mass. 92, 97-98 (1975). Where
the department had made no finding or ruling that the prior schedules for depreciating the retired
plant were erroneous or inappropriate in any manner, it could not “according to whim or caprice”
reverse course and subject the company to “erratic changes in treatment” under the same,
unchanged legal framework, Id. at 104; see Sullivan v. Chief Justice for Admin. and Mgmi. of
Trial Ct., 448 Mass. 15, 23 (2006).!

Here, in their November 2015 opinion letter, Defendants took a position wholly contrary
to their prior interpretation of § 24(g) which had excluded attorneys-at-law practicing in the

Commonwealth from debt collector licensing requirements. Iike the banks in BayBank

W See also Chilson v. Zoning Bd. of Appeal of Attleboro, 344 Mass, 406, 409 (1962) (estopping
the zoning board of appeal from rescinding previously-issued permits based on one interpretation
of statutory exemptions where the landowners had relied on the permit for at least nine years and
it would be was “unjust and unreasonable” to allow a different interpretation of the same
exemptions); New England Power Co. v. Bd. of Selectmen of Amesbury, 389 Mass. 69, 74-75
(1983) (agreeing with plaintiff electric company that the town board was without authority to
rescind previously granted petitions authorizing the construction of overhead transmission lines,
where there was no statutory support for rescinding grants, and the company reasonably relied on
the issued permits.)

13




Middlesex, LGW has relied to its detriment on Defendants’ prior position exempting attorneys
and law firms from licensing requirements under G.L. ¢. 93, § 24 and 209 CMR § 18.02(g).

The statute is clear: the legislature intended for Massachusetts attorneys to be exempted
from debt collector licensing requirements, and it has elected to continue that exemption despite

1Y

several revisions and amendments to the Statute. See Exh. A. Defendants’ “new interpretation”
is not based on any factual change in circumstance — LGW has always been, and continues to be,
staffed by Massachusetts attorneys thl) assist the law firm’s clients in collecting consumer debts.
Neither is Defendants’ “new interpretation” based on any change in statutory or regulatory
authority, nor in any subsequent clarification of legislative intent. Accordingly, absent justifying
changes in the law or other relevant circumstances, Defendants may not abandon their prior
position, repeatedly expressed in public assurances designed to induce reliance that
Massachusetts attorneys are not subject to debt collector licensing requirements. Defendants
must not be permitted to reverse course based on whim or caprice, nor be allowed to subject
LGW and other similarly situated law firms to erratic and unsupported changes in treatment

under G.I.. c. 93, § 24 and 209 CMR § 18.02(g).

E Defendants’ “new interpretation” of section 24 violates LGW’s right to due
process as afforded under 42 US.C. § 1983 and G.L. ¢. 12, § 111

Defendants’ threats to enforce the “new interpretation™ of the Statute and regulations
require LGW to submit to their unlawful oversight imposes burdensome regulatory requirements
not authorized by law. In so doing, Defendants have acted arbitrarily and without reasoned
consistency, thus violating LGW’s due process rights under the Constitutions and laws of the
United States and the Commonwealth of Massachusetts.

Businesses in the Commonwealth have the right to conduct their activities, and in

connection therewith, to be subject to rational, reasoned, and consistent application of the
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relevant laws and regulations. Landgraf v. USI Film Prods., 511 U.S. 244, 266 (1994) (when
considering a radically new governmental interpretation of a pre-existing statute, the court must
consider the government’s ability to “sweep away scttled expectations suddenly and without
individualized consideration™). Where the business is regulated by a governmental agency, it is
entitled to “expect and obtain reasoned consistency in the agency’s decisions.” Boston Gas Co.,
367 Mass. at 104. The justifiable expectation of reasoned consistency is a facet of the
fundamental fairness assured by the Due Process clauses of the U.S. Constitution and the
Massachusetts Declaration of Rights.'

Defendants’ arbitrary exclusion of Massachusetts-licensed attorneys and their law firms
from the protection afforded them under G.L. ¢. 93, § 24(g) — despite the fact that the statute, on
its face, provides for such exemption — violates LGW’s due process rights because this “new
interpretation” is not authorized by law, is contrary to the Division’s own precedents and
regulations, and is not justified under the principle of reasoned consistency. By proposing a
radically “new interpretation” of the exemption, Defendants have impinged on LGW’s right to
conduct business without being subject to irrational, unreasoned, and inconsistent application of
the law. Defendants have also threatened LGW, in no uncertain terms, to “immediately cease
engaging in any unlicensed or unauthorized debt collection activity in Massachusetts until such

time as [LGW has] obtained a license through the Division’s normal application process.” (1"

12 See, e.g., Schad v. Arizona, 501 U.S. 624, 637 (1991) (referring to “the concept of due
process with its demands for fundamental fairness ... and for the rationality that is an essential
component of that faimess™);, Doe v. Attorney General, 426 Mass. 136, 146 (1997) (referring to
“the principle of fundamental fairness that underlies the concept of due process of law™).
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Am. Compl. Exh. B.)"® The threat of future sanctions arising from LGW not applying for, and
receiving, a debt collector license will impermissibly encroach on LGW’s right to practice law as
authorized by the state judiciary, permit Defendants to assert unsanctioned supervisory power
over LGW, and subject LGW to inconsistent and unreasoned application of G.L. ¢. 93, § 24, As
a direct and proximate result of Defendants’ unsupported determination that LGW is a “debt
collector” subject to Defendants’ oversight, LGW will suffer injury in the nature of (1) forced
submission to unlawful and potentially inconsistent oversight, and (2) serious statutory penalties,
potential imprisonment of its officers, and de facto violations of G.L. c. 934, § 2. Accordingly,
Defendants’ “new inferpretation” of the exemption for attorneys-at-law must be rejected as

violating LGW’s due process rights.

1 The October 2, 2006 letter from the Division also gives LGW the option fo demonstrate

in writing why it is not subject to the debt collector licensing requirement, but the Division has
since rejected LGW’s argument for exemption. (1* Am. Compl. Exhs. C-F.)
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Conclusion
For the above stated reasons, this Court should issue an order (1) granting declaratory
relief in favor of Plaintiff Lustig, Glaser & Wilson, P.C. and ruling that it is not a “debt
collector” subject to regulation by the Massachusetts Division of Banks and the Commissioner of
Banks, and that Plaintiff need not apply for a “debt collector license” and (2) enjoining

Defendants from enforcing G.L. ¢. 93, §§ 24-28 and 209 CMR 18.00 ef seq. against Plaintiff.

LUSTIG, GLASER & WILSON, P.C.,

By its attorneys,

Ml Syl

Mark D. Smith, BBO# 542676
Marc C. Laredo, BBO# 543973
Matthew A. Kane, BBO# 666981
101 Federal Street, Suite 650
Boston, MA 02110
617-443-1100
smith{@laredosmith.com
laredof@laredosmith.com

Date: Yebruary 24, 2016 kane(@laredosmith.com
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CERTIFICATE OF SERVICE

I, Mark D. Smith, hereby certify that true copies of the Plaintiff’s Motion for Judgment
on the Pleadings and Plainiiff’s Memorandum in Support of Its Motion were served by
delivering a copy hand to Assistant Attorney General Suleyken D. Walker, Government Bureau,
One Ashburton Place, 20" Floor, Boston, MA 02108.

il s St

Date: Mark D. Smith
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. SUPERIOR COURT DEPARTMENT

OF THE TRIAL COURT

LUSTIG, GLASER & WILSON, P.C,, -
Plaintiff,

V. C.A. No. 15-03703-BL.S
DAVID J. COTNEY, in his capacity as

the Commissioner of Banks, and '
MASSACHUSETTS DIVISION OF BANKS,

Defendants.
FIRST AMENDED VERIFIED COMPLAINT
L INTRODUCTION
1, This action arises from the Massachusetts Division of Banks's (and its

Commissioner’s) purported reinterpretation, over a century after its predecessor statute was
fi:s’c enacted and over a decade after its most recent substantive amendment, of a Massachusetts
statute, now G.L. c. 93, § 24, governing debt collectors. Although the statute clearly and
unequivocally states that law firms and lawyers are excluded from the definition of “debt
collectors,” the defendants have opined that they will adopt a new “interpretation” of the term
“debt collector,” claiming that the statutory exclusion does not apply to attorneys practicing law
in the Commmonwealth of Massachusetts ‘who regularly collect debts on behalf of a client, and
that therefore those attorneys must register as debt collectors with the Division of Banks. This
new interpretation, however, directly contradicts the plain language of G.L. ¢. 93, § 24, the
Defendants” own regulations, the Defendants’ prior interpretations of the statute, and, ﬁna%ly,
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the separation of powers principles set forth in Article XXX of the Massachusetts Constitution’s
Declaration of Rights. Accordingly, Lustig, Glaser & Wilson, P.C. is entitled to a declaratory
judgment, vindication of its civil rights, an award of attorneys’ fees, and injunctive relief against
the Defendants.
IL PARTIES

2, The Plaintiff, Lustig, Glaser & Wilson, PC ("LGW”), is a law firm organized as a
professional corporation under the laws of the Commonwealth of Massachusetts and located at
245 Winter Street, Suite 300, Waltham, Middlesex County, Massachusetts,

3. The Defendant, David J. Cotney, is the Massachusetts Commissioner of Banks
(the “Commissioner”). Mr. Cotney oversees the Massachusetts Division of Banks and is
responsible for the licensing and supervision of “debt collectors” purguant to G.L. c. 93, §§ 24-28
and the implementation of the Division of Banks’s regulations. The Commissioner has a usual
place of business at 1000 Washington. Street, 10™ Floor, Boston, Suffolk County, Massachusetis.

4. The Defendant, Division of Banks (the “Division”), is the Massachusetts agency
charged with the licensing and supervision of “debt collectors” pursuant G.L. c. 93, §§ 24-28,
including the implementation and oversight of 209 CMR §§ 18.00 ef seg. 'The Division is located
at 1000 Washington Street, 10* Floor, Boston, Suffolk County, Massachusetts.

III. FACTS

5. For over a century, ”.de‘bt collectors” in the Commonwealth have been regulated
by statute, currently G.L. c. 93, § 24. Beginning with the original 1910 statute, however,
attorneys admitted to practice law in the Commonwealth, have been exempt from this statute —

an implicit recognition by the Legislature that conferring regulatory jurisdiction over attorneys




in the practice of Iaw to an administrative agency is inconsistent with Article XXX of the
Massac‘husetts Constitution’s Declaration of Rights, which precludes the legislative and
executive branches from exercising the powers reserved to the judicial branch of our
government. The current version of the statute, G.L. c. 93, § 24, continues this exemption,
stating in § 24(g) that “debt C(;llector,” the key term defining the scope of the Division’s
regulatory jurisdiction, “shall not include ... a’ctorneys-gt—law collecting a debt on behalf of a
client” (emphasis added).

6. Consistent with the plain language of the statute, the Division's own regulations
exempt from the definition of “debt collector” any “ attorneys—a;f-law licensed to practice law in
the Commonwealth who are collecting a debt on behalf of a client.” 209 CMR § 18.02(g). Those
same regulations also state that “[n]o debt collector shall: (a) Furnish legal advice or otherwise
engage in the practice of law or represent that it is competent to do so, or institute judicial ,
proceedings on behalf of others,” 209 CMR § 18.17(12).

7. The Division has consistently made it clear that the statute and regulations mean
what they say - lawyers engéged in the practice of law in the Commonwealth are not debt
collectors. In a 2006 opinion identified by the Division as “Selected Opinion 06-059,” published
on the Division's section of the Mass.gov website, the bi‘vision recognized that the “attorney-at-
law” exclusion contained in G.L.. c. 93, § 24 “applies . . . to attorneys licensed to practice law in
the Commonwealth since, unlike attorneys licensed in other jurisdictions, they are in fact
atthorized fo practice law and utilize the court system in the Commonwealth.” As the Division
correctly recognized m 2006, “[a]ttorneys licensed to practice law in the Commonwealth are
subject to the Supreme Judicial Court’s Rules of Professional Conduct and the disciplinary
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oversight of the Board of Bar Overseers.” The Division further recognized that ”[a]ttérneys,
licensed to practice law in the Commonwealth, are also subject to the requirements and |
restrictions of the [Federal Fair Debt Collection Practices Act] and the debt collection regulations
of the Massachusetis Attorney General, 209 CMR 7.00 et seq.” A true and cotrect copy of
Selected Opinion 06-059 is attached hereto as Exhibit A and incorporated herein by reference.
Likewise, later in 2006, when a prior banking commissioner claimed that LGW was required to
register as a debt colléctor, he quickly ceased his efforts after LGW explained to him that LGW
was exempt from the statute. True and correct copies of letters dated October 2, 2006 and
October 3, 2006 are attached hereto as Exhibits B and C and incorporated herein by reference.

8. LGW is a law firm located in the Commonwesalth of Massachusetts whose
Massachusetts attorneys concentrate their practice in the area of consumer debt collection on
behalf of the firm’s clients.

9. On September 19, 2013, LGW’s managing atforney, Kenneth C. Wilson, wrote to
the Division of Banks requesting an opinion “as fo whether or not [LGW] is requjrr;ed to obtain a
so-called ‘Debt Collection License” from the [Division] in order to engage in consumer debt
collection activity in the Commonwealth” (the “September 2013 Letter”). A true and correct
copy of the September 2013 Letter is attached hereto as Exhibit D and incorporated herein by
reference.

10. At the request of the Division, LGW supplémented the September 2013 Letter
with additional information by email on October 21, 2013 (the “October 2013 Email”). A frue

and correct copy of the October 2013 Email is attached hereto as Exhibit E and incorporated

herein by reference.




11. Over two years later, on November 2, 2015, the Division informed LGW by letter
of its opinion that LGW is a “debt collector” and is “required fo be licensed as a debt collector in
the Commonwealth under the provisions of Massachusetts General Laws chapter 93, section 24,
through section. 28, inclusive, as well as the Division’s regulation 209 CMR 18.00 ef seq..”
Notwithstanding the plain language of the statute, the regulations interpreting the statute, and
its own prior interpretations of the statute, the Division has now concluded that since the
exemption in the statute states that it applies to “’attorneys collecting @ debt on behalf of a client’
rather than ‘attorneys who regularly collect debts on behalf of a client,”” the exemption only
applies to attorneys whose principal practice is not the collection. of debts. The Division has
announced that it will make the “determination on a case-by-case basis” as to which attorneys
and firms are exempt from the statute. A true and correct copy of the Division’s November 2,
2115 lleti:er, identified its letter as “Selected Opinion 13-018,” published on the Division’s section
of the Mass.gov website, is attached hereto as Exhibit F and incorporated herein by reference.

12. Recognizing that its opinion “is a new requirement,” the Division’s letter gives
LGW and other “affected law firms” six months to register, to post a bond, and to obtain a
license from the Division, after which time the Division threatens to enforce the licensure
requirements and to consider “affected law fitms” to be in violation of the licensing
requirement. Failure to comply with the registration, bonding, and licensure requirements of
Chapter 93 of the General Laws and the implementing regulations of the Division can lead to
fines and imprisonment for a company and its principals and also can constitute an unfair or
deceptive act or practice under the provisions éf GL.c. 93A, §2.

IV.  CAUSES OF ACTION




(Count I - Declaratory Judgment, G.L. ¢. 2314, §1 ~ Statutory Interpretation)

13.  The foregoing paragraphs are incorporated herein by reference.

14.  Anactual controversy exists between the Plaintiff and Defendants concerning -
whether the Plaintiff is a “debt collector” as defined in G.L. ¢. 93, § 24, and therefore subject to
regulation as a “debt collector” by Defendants.

15. The Defendants have exceeded their authority by asserting supervisory power
over the Plaintiff.

16.  Asadirect and proximate result of the Defendants’ determination that the
Plaintiff is a “debt collector” subject to the Defendants’ oversight, the Plaintiff will suffer injury
in the nature either of (1) forced submission to unlawful oversight or (2) statutory penalties,
potential imprisonment of its officers, and de facto violations of G.L. c. 93A, § 2.

17.  'The failure to resolve this controversy now will therefore inevitably lead to
litigation after the expiration of the Defendanis’ SiX-];IlOIlﬂl grace period for the Plaintiff's
registration.

(Count IT - Declaratory Judgment, G.L. ¢. 2314, §1 - Separation of Powers)

18.  The foregoing paragraphs are incorporated herein by reference.

19. An actual controversy exists between the Plaintiff and Defendants concerning
whether the Plaintiff is a “debt collector” as defined in G.L. c. 93, § 24, and therefore subject to
regulation as a “debt collector” by Defendants.

20, If the Defendants” interpretation of “debt collector,” as defined in G.L. ¢. 93, § 24,
is correct, which LGW expressly denies, then the statutes at G.L. ¢. 93, §§ 24-28 violate Article
XXX of the Massachusetts Constitution’s Declaration of Rights.
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21.  Article XXX of the Massachusetts Constitution’s Declaration of Rights provides
that, “[iln the government of this commonwealth, the legislative department shall never
exercise the executive and judicial powers, or either of them: the executive shall never exercise
the legislative and judicial powers, or either of them: the judicial shall never exercise the
legislative and executive powers, or cither of them: to the end it may be a government of laws

" and not of men.”

22. Attorneys collecting debts on behalf of their clients are engaged in the practice of
law,

23.  The regulation of the practice of law, specifically including the representation of
clients with respect to ﬂ1-j:rd parties and the initiation of legal process on their behalf, is an
inherently judicial power.

24. If the statutes at G.L. c. 93, §§ 24-28 are an attempt by the Legislature to regulate
the practice of law, as the Defendants contend, then they are unconsﬁtuﬁonai.

25; As a direct and proximate result of the Legislature’s impermissible efforts to
regulate the practice of law, the Plaintiff will suffer injury in the nature either of (1) forced
submission to unlawful oversight or (2) statutory penalties, potential imprisonment of its
officers, and de fucto violations of G.L. c. 93A, § 2.

26. The failure to resolve this controversy now will therefore inevitably lead to
litigation after the expiration of the Defendants’ six-month grace period for the Plaintiff’s
registration.

{Count IT — Violation of Civil Rights, 42 U.5.C. § 1983 and G.L. ¢. 12, § 11D

27. The foregoing paragraphs are incorporated herein by reference.
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- 28, The Defendants have ﬂ1re;51teneci Plaintiff with enforcement of the statutes and
regulations applicable to “debt collectors” in an attempt to coerce the Plaintiff into submitting to
the Defendants” unlawful oversight.

29. By imposing new and burdensome regulatory requirements not authorized by
law and contrary to the Division’s own precedents and regulations, and unjustified by any
cause other than caprice, the Defendants have acted arbitrarily and without reasoned
consistency, thus violating the Plaintiff's due process rights under the Constitutions and laws of
the United States and the Commonwealth of Massachusetts.

30. The Defendants acted under color of state law.

31. The Plaintiff has been harmed as a direct and proximate result of the Defendants’

actions.
(Count IV ~ Injunctive Relief)
32. The foregoing paragraphs are incorporated herein by reference.
33.  The Plaintiff is likely to succeed on the merits of its claims for declaratory

judgment and civil rights violations against the Defendants.

34. The Plaintiff will sufff;r irreparable harm if the Defendants are not enjoined from
enforcing the statutes and regulations concerning “debt collectors” against them.

35. The balance of harms favors injunctive relief.

3e6. Public policy favors infunctive relief.

V. DEMAND FOR RELIEF

WHEREFORE, the Plaintiff, Lustig, Glaser & Wilson, P.C., respectfully requests that the

Court:




Date:

Enter a declaratory judgment (a) that Plaintiff is not a “debt collector” subject to
regulation by the Defendants under G.L. c. 93, § 24, and need not apply for a license
from the Defendants or, (b) in the event that the statuies at G.L. c. 93, §§ 24-28, are
held to apply to the Plainfiff, that the statutes are unconstitutional as applied to the
Plaintiff because they violate Article XXX of the Massachusetts Constitution’s
Declaration of Rights;

Enter judgment in Plaintiff’s favor, and against the Defendants, on plaintiff's claim

pursuant to 42 U.5.C. § 1983 and G.L. c. 12, § 11];

. Temporarily, preliminarily, and permanently enjoin the Defendants from enforcing

G.L. ¢, 93, §§ 24-28 and 209 CMR 18.00 ef seq. against the Plaintiff;

. Award Plaintiff damages in an amount to be determined at trial;

. Award Plaintiff its costs and attorneys’ fees pursuant to 42 U.5.C. §§ 1983, 1988 and

G.L.c. 12, §11L and
Award such other relief as the Court deems just and proper.
The Plainiiff,

LUSTIG, GLASER & WILSON, P.C.,
By its attorneys,

Mo Sves™

Mark D. Smith, BBO# 542676
Marc C. Laredo, BBO# 543973
Matthew A. Kane, BBEO# 666981
101 Federal Street, Suite 630
Boston, MA 02110
617-443-1100
smith@laredosmith.com
laredo@laredosmith.com
kane@laredosmith.com




VERIEICATION

I, Kenneth C. Wilson, state that I have read the foregoing allegations and that the facts
recited therein are true and correct based upon my personal knowledge and review of the
exhibits attached hereto.

St
Signed under the penalties of perjury this AV day of January, 2016.

Kenneth C. Wilson \
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CERTIFICATE OF SERVICE

1, Mark D. Smith, hereby certify that a true copy of the foregoing document was served
by delivering a copy by first class mail, postage prepaid to Assistant Attorney General Suleyken
D. Walker, Government Bureau, One Ashburton Place, 20™ Floor, Boston, MA 02108.

[-22-1b | \\Y\/\Q\\{ﬁq\

Date: Mark D, Smith
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%  The Commonwealth of Massachusetts
= i " Office of the Commissioner of Banks
One South Station
Boston, Massachusetts 02110

MITT ROMNEY JANICE S. TATARKA
GOVERNOR DIRECTOR
OFFICE OF GONSUMER AFFAIRS AND
KERRY HEALEY BUSINESS REGULATION
LIEUTENANT GOVERNOR
STEVEN L. ANTONAKES
COMMISSIONER OF BANKS October 13, 2006

The Division is issuing the following opinion pertaining to attorneys at law (“attorneys™) engaged
in the collection of consumer debt in the Commonwealth and the applicability of the Commonwealth’s
debt collection laws, General Laws chapter 93, sections 24-28, inclusive and the Division’s regulations;
209 CMR 18.00 et seq (collectively the “Debt Collection Law™). :

The Debt Collection Law defines a “debt collectat™ in section 24 of chapter 93 as “sny person
who uses an instrumentality of interstate comunerce or the mails in any business the principal purpose of
which is the collection of a debt, or who regularly cellects or attempts to collect, directly or indirectly, a
debt owed or due or asserted to be owed or due another.” Within the same definitional provision is a Hst
of exclusions from the “debt collector” definition including in clanse (g) “attorneys-at-law collecting a
dobt on behalf of a client”, The Division hag been requested to opine oin the scope of this attomey-at-law
exclusion and applicability of the Debt Collection Law to attomeys.

Historically, the Debt Collection Law, prior to its most recent amendment, did not apply to
attorneys licensed to practice law in the Commonwealth, However, the Debt Collection Law, including
its licensing provisions, was applicable to aftorneys licensed fo practice in other jurisdictions. The Debt
Collection Law was amended in many provisions to medel the federal statute, the Fair Debt Collection
Practices Act (“FDCPA™) which does not contain a licensing component. The most recent amendments to
General Laws chapter 93, sections 24-28, inclusive, were based on a legislative recommendation
submitted by the Division. That recommendation was passed into law without any substantive change.

The Division is mindfitl of the 1995 T, §. Supreme Court decision which held ihat attormeys who
regularly engage.in consumer debt collection activity, even when that activity consists of litigation are
“debt collectors” under the FDCPA and subject to compliance with its requnements and restrictions. See
Heintz v, Jenkins, 514 U.S. 291 (1995). ’

1t is the position of the Division that the “attorney-at-law” exclusion applies solely to attomeys
licensed to practice law in the Commonwealth since, unlike attorneys licensed in other jurisdictions, they
are in fact authorized to practice law and utilize the cowt sysitem in the Commonwealth, Attomeys
licensed to practice law in the Commonwealth are subject to the Supreme Judicial Court’s Rulés of
Professional Conduct and the disciplinary oversight of the Board of Bar Overseers. This position is
consistent with the Division’s longstanding practice relative to the licensing of atforneys as debt
collectors. Attorneys, licensed fo practice law in the Commonwealth, are also subject to the requirements
and testrictions of the FDCPA and the debt collection regulations of the Massachusetts Attorney General,
209 CMR 7.00 et seg. The Debt Collection I.aw contains substantially similar requirements and'
restrictions as the FDCPA,

& TEL (617) 956-1500 = FAX (517) 856-1589 w TDD (617) 956-1577 =  www.mass.goV/dob




In a separate opinion (Opinion O06060), also issued today, the Division established that a
“passtve” debt buyer need not obtain a debt collector license if the cellections were done by a licensed
debt collector or an attorney licensed to practice law in Massachusetts. However, it is the Division’s
position that Opinion 006060 can not be coupled with the attorney- at- taw on behalf of a client
exclusion, so called, to result in situations where an entity is not required to be licensed. Two such
situations are addressed as follows.

In the first sitnation, if an attorney lcensed to practice law in Massachusetts is, in fact, the “debt
buyer” as contemplated by the Division’s Industry Letter of June 16, 2006 (the “Industry Letter”), the
attorney or a law firm would be required to obtain a license as a debt collector in accordance with the
requiternent of the ndustry Letter. Accordingly, the attorney-ai-law exclusion would not be available fo
an attormey who or a law firm which iz a debt buyer. It is the Division’s position that under those facts
the debt buyer/attorney would neither be passive nor acting on behalf of a client.

Similarly, in the event that an attorney licensed to practice law in Massachusetts is a debt buyer as
contemplated by the Division’s Industry Letter and Opinion Q06060 and that attorney seeks to collect the
debt solely through a law fion that attormey is affiliated with, that attorney would no longer be viewed as
a “passive debt buyer” and that attorney would be required fo obtain a debt collector license.

Attorneys not licensed to practice law in the Comnmonwealth who regularly engage in or whose'
principal purpose is debt collection, must obtain a license as a debt collector and will be subject to all:
provisions of the Debt Collection Law in the Commeonwealth. Tn that situation such an attorney, not
authorized to practice in the Commonwealth, collecting debt would be conduncting such business as a debt
collector and not as an attorney. That fact was clearly recognized in the prior statute. The Division’s
view under the amended statute remaing the same.

This opinion is effective as of October 2, 2006,

The conclusions reached in this letter are based solely on the facts presented. Fact patterns which
vary from that presented may result in a different position statement by the Division.

The Division will review other fact patterns on a case by case basis. An entity seeking an opinion
from the Division on the Debt Collection Law should review the process for obtaining an opinion as set
out in Regulatory Bulletin 1.1-103. Opinion requests must contain all applicable facts and cite specific
cascs, if any, which support the argmment presented.  Additionally, rulings of the Federal Trade

Commission, if applicable, should be cited as well.

Toseph A. Leonard, Jr.
Deputy Commissioner of Banks
and General Counsel

006059
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The Commonwealth of Massachius
Office of the Commissioner of Barks

, One South Station
Boston, Massachusetts 02110
MITT ROMNEY FANICE 5. FATARKA
GCOVERNOR BIBEECTOR
OFFRCE OF CONESUMER AFFAIRS AKRE
KERRY HEALEY PUSTNESS REGUEATREY
LIEUTENANT GOVERNOR .
STEVEN L. ANTONAKES
CONMMISSIONEH (F BARIS
October 2, 2006
Lustig, Glaser & Wilson PC
PO Box 9127

Needham, MA 02492
To The Chief Executive Officer;

On June 16, 2006 the Division of Banks (“Division”) issued an Industry Letter (the “Letter”) stating that
debt buyers as referred to in the Letter are required to be licensed by the Division. The Division subsequently
posted notice that all covered debt buyers had until September 30, 2006 fo submit an application for a debt
collector license to the Division, The Letter is available on the Division’s website at www.mass.gov/dob,

The records of the Division show that as of the date of this letier you are not licensed to do business as a
debt collector in Massachusetts nor have you filed an application by the September 30® deadline. Any collection of
debt without a license is a violation of Massachusetts General Law chapter 93, sections 24 through 28 inclusive (the
“Statutes) and Massachusetts Regulation 209 CMR 18.00 et seq. (the “Regulations™) wmder which you may be
subject to the penalties set out in statute. Further, violations of G.L.c. 93, §§ 24 through 27 are considered unfair or
deceptive acts or practices under the provisions of GL.c. 93A, For violations of G.L.c. 93A you may be sabject to
action by the Attorney General of the Commonwealth and by consumers, who are provided by the statute with
certain rights to seck darmages against you,

You are herehy directed to immediately cease engaging in any wnlicensed or unauthorized debt
collection activity in Massachusetts until such time as you have either: (1) obtained a license through the
Division’s normal application process; or (2) demonstrated in writing why you are not subject o the Statutes
and Regnlations to'the satisfaction of the Division.

Enelosed is an affidavit which must be completed by an authorized officer and returned to Deborah Doyle,
Chief Director, Consumer Compliance Unit of the Division unless a letter demonstrating why you are not subject to
the Statutes and Regulations has been submitted. The affidavit or a lefter must be submitted within two weeks of the

receipt of this letter,
Sincerely,

Steven L. Antonakes
Commissioner of Banks

Enclosures
CERTIFIED MAIJL #7806 0160 0005 0893 3703

TEL (817) 955-1500 FAX{B17)956-1509 = TODBI7)ESS-1577 u  wwwnmass.govidoh




COMMONWEATLTH OF MASSACHUSETTS

AFIIDAVIT

1, . a duly authorized officer of

hereby certify that I, and/or any entity that -1 do business as, have ceased

operating as a debt collector as defined by Massachusetts General Laws chapter 93, section 24. I, and/or

any such business entity discontinued operations as of _ . 200, I Thereby

further certify that neither I, nor any business entity owned, operated, or controlled by me, will begin
operation as a debt collector; as defined by Massachusetts General Laws chapter 93 section 24, without
first obtaining a license from the Commissioner of Banks of the Commonwealth of Massachusetts, as

requited by Massachusetts General Laws chapter 03 section 24A.

SIGNED UNDER THE PAINS AND PENALTIES OF PERTURY ON THIS DAY OF

,200_
By
(Signature)
NOTARIZATION
State of County of
Personally appeared the above-narmed on -
{date)
and made oath that the statements herein made are true,
Before me
(Notary Public)

SEAL
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Facsimile Cover Sheet
{ctober 3, 2006

DATE:

FROM: Keasneth C. Wilson, Esg.

To: Deboreh Doyle

617-956-1599

Division of Banks FAX NO .-

Response to Letiter Dated 10/2/06 fropi Steven I, Antonakes, Commissioner of

Banks addressed to Lustig, Glaser & Wilsom, P.C.

Confidentiality Notice: The information contained in this facsimile message is legally
privileged and confidential information intended only for the use of the above-named
recipient. Any use, dissemination, distribution of copy hereof by anyone else is strictly

prohibited.

We are sending a total of 7 pages, mcluding this cover sheet.

Lustig, Glaser & Wilson, P.C., PO Box 9127, Needham, MA 02492-9127
Telephone: (781) 449-3000 Facsimile: (781) 449-6600




LustiG, GLASER & WILSON, P.C. sorneys ar Law

PO. Box 929127, Necdham, Massachusetts 02492 » Tel (781) 449-3000 » Fax (781) 4496600

Qctober 3, 2006

Deborah Doyle, Chief Director
Consumer Compliance Unit
Commissioner of Banks

One South Station

Boston, MA 02110

RE:  Letter Dated October 2, 2006 -- Lustig, Glaser & Wilson, P.C.

Dear Ms. Doyle:

I am writing in responsc o the certified letter numbered 7006 0100 G005 0893
3703, dated October 2 2006 from Steven L. Antonakes Commissioner of Banks,
dn‘ectmg that Lustig, G‘laser & Wilson, P.C.:

“imumediately cease engaging in unlicensed or unauthorized debi colleetion activity
in Massachusetts until such time as you have either (1) obtained a license through
the Division’s normal application process; or (2) demonstrated in writing why you
are not subject o the Statutes and Regulations to the satisfaction of the Division.”

Please be advised that Lustig, Glaser & Wilson, P.C. is not a debt purchaser.
Never, since its incorporation i 1992, has Lustig, Glaser & Wilson, P.C. ever engaged in
the business of debt purchasing as defined by the applicable Statutes and Regulations.

Additionally, Lustig, Glaser & Wilson, P.C. is a Jaw firm and as such is subject to
the regulation of the Supreme Judicial Court, NOT the Division of Banks. For your
review 1 have enclosed copies of our Articles of Organization, a current print screen of
the information relating to Lustig, Glaser & Wilson, P.C. from the Secretary of the
Commonwealth’s website, a copy of the Board of Bar Overseer’s information from the
Board’s website showing that the two shareholders of Lustig, Glaser & Wilson, P.C.
(Ronald E. Lustig - 50% and Kenneth C. Wilson -- 50%) are both aftorneys in good
standing, admitted to the practice of law in the Commonwealth,

Finally, T direct your attention to the Division’s own Regulations, specifically 209
CMR. 18.02, which provides an exemption for “attorneys-at-law collecting a debt on
behalf of a client” from the definition of “Debt Collector” as used in said Regulation,

Following your review of the enclosed materials would you be so kind as to
provide me with your decision, in writing, regarding ovr claim of exemption from (or the
non-applicability of) the Statutes and Regulations referred to in Conmnissioner




Antonakes’ letter dated October 2, 2006. In the event additional information is required
for you to complete your review, kindly confact nie immediately at {(781) 449-3000 ext.
102 or by e~mail at kewilson@lgw.com.

ery truly yours,

<

'\‘,
Ke}net C. Wilsori—
President and Managing Attorney
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The Commontuealth of Massachusetts

OFFICE OF THE MASSACHUSETTS SECRETARY OF STATE
MICHAEL JOSEPH CONNOLLY, Secretary

ONE ASHBURTON PLACE, BOSTON, MASSACHUSETTS 02108

ARTICLES OF ORGANIZATION-PROFESSIONAL CORPORATION
{Under G.L. Ch. 1564)

ARTICIEI

The name of the corporation is: (see Section 8)

Lustle, Glaser & Wilson, P.C.

ARTICLETI

The purpose for which the corporation is farmed and the specific type(s} of professional service 1o be rendered by the
corporation are as follows: (ses Sections 2{B} and 3}

To engage in the general practice of lsw and to render any and all services

?ﬁ?ﬁﬁéﬁfﬁi’??‘anc1llary to any aspect of such services including, withour
limitation, the following: ecunsulting and rendering legal advice or opinions

on or with respect to-any cause or matter whatsoever, ineluding laws, statutes,
rules, regulations, contracts, legal principles and other documents, actions or
relationships having legal effect or significance; drafting documents and opinic
for the purpese of implementing such advice, representation and arrangemenhs]
praparing and managing the prosecution or defense of causes in courts or before
vegulatory agencies or other tribumals and representation of clients in and
before such courts of law and equity, regulatory agencies or other tribunals; and
to examine and report generally with respect to the publiec record as maintained
by the Courts of the Commonwezlth or other Jurisdictions, Registries of Deeds and
act on behalf of the public who may engage the Corporation for siuch purposes.

The Corporation shall:have and enjoy all the powers and privileges permitted of
or extended to business corporations organized under G.%. Chapter 1568, except as
'may.be'iuconsistent with the provisions of G.L. Chapter 1564, and may own, leass,
manage, let, sell, hold, mortgage, comvey or otherwise digpose of real and
personal property necassary or appropriate for the rendering of professional
legal services to the public, and may invest its funds in real estate, mortgages,
stocks, bonds or any other type of investment with power to pledge, mortgage and
convey the same as may be necessary or convenient.

The Corporation shall have the power and authority to do, take or cause to be
taken any and all acts and things necessary or incidental to the foregoing
purposes subject to and consistent with the provisions of G.L. Chapter 1564,
and shall have authority to open and maintain bank accounts, inclqding JOLTA
accounts, so-called, for the management and dishursement of clients’ funds.

'
S=1535040
NOTE: If the space: provided snder any article or {fem on this form is insufficient, additfons shall be set forth on a separate: 8 1/2x 11 sheets of paper

leaving a left hand margin of at teast 1 inch for binding, Addisions 16 mors thag one article may be continued on a single shieel so long as each
anticle requiring such additlon is clearly indicazed.

All references 10 Sections are 10 Sections of Mass. G.L. Chapler 156A.
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UCK and ths rotal nomper of shares and parvalue, if any,
follows:

ofeach_[_yp: and class of stock WhiCh the

WITHOUT PAR VALUE STOCKS WITH PAR VALliE :

TYPE
COMMON:

NUMBR)

PREFERRED:

PREFERRED:

None

ARTICLE 1v

ingdesignation foreash class. Priorta theissuanee of any share:
pticn of the preferences, voring powers

v qualifications, and special or
anding and of each series then established with any class.

are outstanding, the corporation m

class and of each grher class of which shares are gufst

ARTICLE V

The restrictions, if any, imposed by the Articles of Organization upon the

..... sfor of shares of stock of any class are as folloy

Any sale of ghares of stoeck in

is not already a stockholder 4in the Corp
Or written consent of the holders_of not
shares of stock issuad by the Corporation

the Corporatipn Lo any person oy
otation must be approved in adv:
less than 55 Percent of the out
. [G.1. Chaptesr 1564, Sec. 10¢

imposed by G.1., Chapter 1564 as .
2. Suprema Judicial Court and o

therwise as ger fort}
Only as ‘the game may from fime tq time be amended,
See "Attachment 5A" annexed and incorporated he
ARTICLE V1

applicable Rules of th
Articles of Organdzatd

Other lawful provisions, if any, fo

rthe conduet and regulation of busingss and affairs of the ca
tegulating the powers of the car

raoration, for its voluntary dissolution
poration, or of its directors or steckholders,

or of any class of stockholders:  (If there are no proy
See "Artachment 64" annexed and dnco

rporated he

Note: The preceding six (6) articles ape cansidered ta be permanent and may ONLY be changed by Blisg appropoate Arficles of Ameng
- \




COMMONWEALTH OF MASSACHUSETTS

SUFFOLX, SS.

BE 1T REMEMBERED, that at the Supreme Judicial Court holden at Boston

within and for said County of Suffclk, on the eighteenth

day of pocember A.D. 19 55, said Court being the highest

Court of Record in said Commonwezlth:

BOomATD B L LIISTIO

A

being found duly.qualiﬁegi in that behalf, and having taken and subscribed the
oaths required by law, was admitted to practice as an Attorney, and, by virtue
thereof, as a Counsellor at Law, in any of the Courts of the said Commonwesalth:
that sai(:! Attorney is at present a member of the Bar, and {s in good standing

according to the records of this Court. *

In testimony whereof, I have hereunto set my hand and affixed the seal
of said Court, this third day of February

in the year of our Lord ninetgen hundred and nihety-two.

" RICHARDJ. ROUSE, Clerk ©

*Records of private discipline, if any, such as a private
reprimand imposed by the Boarxd of Bar Overseers cor by any
court, are not covered by this certification.

Xilis




COMMONWEALTH OF MASSACHUSETTS

SurFoLE, ss.

Be 1t mEMEMBERED, that at the Supreme Judicial Court holden at Boston -

within and for said County of Suffolk, on the rwenty-eighth

day of yovember A2 19 g9 , said Court being the highest

Court of Record in said Commonwealth:

DAVID M. GLASER

being found duly qualified in that behalf, and baving taken and subscribed the
oaths requiredf by law, was admitted to practice as an Attorney, and, by virtue
thereof, as a Counsellor at Law, in any of the Courts of the said Commonwealth:

that said Attorney is at present a member of the Bar, and is in good standing

according to the records of this Court. *

In testimony whereof, I have hereunto set my hand and affixed the sesl
of said Court, this third day of February

in the year of our Lord ninetgen hundred and nipety-two.

lecords of private discipline, if any, such as a private
reprimand imposed by the Board of Bar Overseers or by any
court, are not coversed by this certification.

X3nes




COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS.

Be 1T REMEMBERED, that at the Supreme Judicial Court holden at Boston

within and for said County of Suffolk, on the twenty-first

day of pecember a.D. 19 g7 , said Court being the highest

Court of Record in said Commonwealth:

KENNETH _C. WTILSON

being found c'{:uly qualified in that behalf, and having taken and subscribed the
oaths required by law, was admitted to practice as an Attorney, and, by virtue
thereof, as a Counsellor at Law, in any of the Courts of the sald Commonwealth:
that said Attorney is at present a member of the Bar, and is in good standing

aocording to the records of this Court. *

Io testimony whereof, I have hereunto set my hand and affixed the seal

of said Court, this third day of February

en hundred and ninety-two.

) RICHARDJ ROUSE,CleFk

*Records of private discipline, 1f any, such as a private
reprimand imposed by the Bgard cof Bar Overseers or by any
court, are not covered by this certification.

X3li6







ARTICLE VI

The information contained in ARTICLE VII is NOT 2 PER MANENT part of the Articles of Organization and may be changed ONL Y by fifing the
appropriate form provided therefor.

a. The pest office address of the corporation IN MASSACHUSETTS is: 175 Highland Avenue, Needham, MA 02194

b, The name and residential address of each of the initjal directors, shareholders and officers of the corporation are as follows: {see Section 7{(b)

NANME RESIDENCE
President; Kenneth . Wilzon 34 Bradford Road, WNatick, MA Q1760
Treasurer Ronald E. Lustig 6 Brigham Court, WNatick, MA 01760
Clerk: Ronald E. Lustig 6 Brigham Court, WNatick, MA 01760
Directors: Ronald E. Lustig 6 Brigham Court, Natieck, MA 01760
Kenneth C. Wilson 34 Bradford Road, Natick, MA 01750
Shareholders: Ronald E. Lustig 6 Brigham Court, Natick, MA Q1780
David M. Glaser 618 Newton Street, Chestpus Bill, MA 02157
Xenneth C. Wilson 34 Bradford Road, Natick, MA 01760
¢. The fiscal year of the corporation shall end on the last day of the month of: December

d. The name and BUSINESS address of 'thl: RESIDENT AGENT of the corporation, if any, iss  Nome appointed
PLEASE-INSERT HERE the required certificate(s) from the appropriate regulatory board(s) Section 7(b)
ARTICLE VIII

The effective date of organization of the corporatian shall be the date approved and fled by the Secretary of the Commonwealth, If a Inter effective date
Is desired, specify such date which shall not be more than thirty days after the data of fliing.
LATER EFFECTIVE DATE: .

ARTICLE IX

By-laws of the corporation have been duly adopted and the president, treasuser, clerk and directors whose names are set forth abave, have beon duly
elected,
INWITNESS WHEREOF and under the pains and penalties of perjury, If WE, whose signature(s) appear below as ir;éorpnrator(s) and whose names

and business or residential address(zs) ARE CLEARLY TYPED OR PRINTED heneath each signature do Itereby associate with the intentlon of
forming this corperation under the provisions of Generai Laws Chapter 1568 and do hereby sign these Articles of Organization as incorporator(s)

this Eﬁ-}’-ﬁmaycf February C 1392

l/.ﬁ‘ — 1/
Venayf ot

Ronald E. Lustig

6 Brigham Court, Natick, MA o )
NOTE: 1fzn slready-existing corporation is acting as incorporzior, type in the exact nzme of the corparation, the siate or other jurisdiction where jt was

Incorporated, the name of ibe person signing on behalf of z2id corporation and the titfe ha/she holds or nther anthurity by which such action is taken.

{
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THE COMMONWEALTH OF MASSACHUSETTS

S RAT N DRI, w PROFESSIONAL ORGANIZATION
ARTICLES OF ORGANIZATION
GENERAL LAWS, CHAPTER 1564, SECTION 7

I hereby cestify that, upon an examination of these articles of organization,
duly submitted to me, it appears that the provisions of the General Laws relativeto the
organization of corporations have been complied with, and [ hereby approve said
articles; and the filing fee in the amount of 3 2(:}5:;‘ — having been paid, said
articles are deemed to have been filed with me this )

day of J é[/{/ﬁ SEL 19 C/’? Z/

Effective datz %ﬂ ;/ﬂﬂ%j @;,{d f

MICHAEL, JOSEPH CONNOLLY
Secretary of State

4 Y BEIEER . : .
FIL[NG FEE° 1/1{! uf 195 ol the total amount cf Lhc zuthorized capual sm:u:k bt not
) less than 520,00, FDr thc purposc of f'hng, sﬁzm:s of stock with a pa.r vaiue lcss
than one dollar or ao par stock $hall be deemed to have a par vahie of one dcl[ar

per share.

PHOTOCOPY OF ARTICLES OF ORGANIZATION TO BE SENT

Conmp E. HigTie

LUSTIG, GLASER & WH.SON

wmpe [ EIOL Q0 RAEEY A"rlﬂﬂz
i baran i GEs

NEEDMAT HEIGHTS, A 02194
("e{;) HES - bbbl

Teiephons;




The Commonwealth of Massachusetts William Francis Galvin - Public Browse and Search Page 1 of2

The Commonwealth of Massachusetis
William Francis Galvin

Secretary of the Commonwealth
One Ashburton Place, Boston, Massachusetts 02108-
1512
Telephone: (617) 727-9640

& WILEQN, PO, Summarary Sorasy
n TRTR By s ASey meEmE Hela with tis fom
[ Request a Certificate |
The axact name of the Professional Corporation: LUSTIG, GLASER & WILSON, P.C.
Entity Type: Professipnal Corporation
Identification Number: (43155826
Old Federal Employer Identification Number (Old FEIN): 000396659
Date of Organization in Massachusetts: (6/03/1992
Current Fiscal Month / Day: 12 /31 Pravious Fiscal Month / Day: 01/ 01
The tocation of its principal office in Massachusetts:
No. and Street: 140 KENDRICK STREET
BUILDING C
City or Town: NEEDHAM State: MA. Zipr 02494 Couniry: USA
If the business entity is organized wholly fo do business outslde Massachusetts, the location of that
office:
No. and Strest
City or Town: State: Zip: Counfry:

Tita name and address of the Registerad Ageni:
Name: RONALDE. LUSTIG
No. and Street: C/O LUSTIG, GLASER & WILSON, P.C.
140 KENDRICK STREET, BUILDING C |
City or Town: NEEDHAM ‘ State: MA  Zip: 02494 Country: UUSA

The efficers and all of tha direciors of the corporation:

Title Individual Name Address (o POBox) - Expiration
First, Middle, Last, Suffix Address, Ciy or Town, State, Zip Code of Term
PRESIDENT KENNETH C. WILSON 974 PARKER STREET 06/30/2004

NEWTON, MA 02459 USA

TREASURER RONALD E. LUSTIG 6 BRIGHAM COURT 06/30/2004

hittp://corp.sec.state.ma.us/corp/corpsearch/CorpSearchSummary.asp?ReadFromDB=True&UpdateAllow... 10/3/2006




The Commonwealth of Massachusetts William Francis Galvin - Public Browse and Search Page2of 2

NATICK, MA 01760 LISA

SECRETARY RONALD E. LUSTIG 6 BRIGHAM COURT 0B/30/2004
NATICK, MA 01760 USA

DIRECTCR RONALD E. LUSTIG § BRIGHAM COURT 02/02/2004
NATICK, MA 01780 USA

DIRECTOR KENNETH C, WILSON 74 PARKER STREET 92/02/2004

NEWTON, MA 02453 UBA

business entity steck is publicly traded:

The total number of shares and par value, if any, of each class of stock which the business entity is
authorized {o issug;

Par Value Per Share Total Authorized by Articles Total lssued
Class of Stock Enter 0if no Par of Organization or Amendments and Qutstanding
Num of Shares  Total Par Value Nung of Shares
CNP $0.00000 15,600 ] $2.00 1,000
Consent _ Manufacturer _ Confidential Data ___ Doses Not Reguire Annual Report
X Parinership X ResidentAgent X For Profit _ Merger Allowed

Select a typs of filing from below to view this business entity filings:
ALl FILINGS ‘
Annual Report - Professional ;
Application For Revival
Articles of Amendment
Articles of Consolidation - Forsign and Domestic

[ View Filings 11 New Search ]

Comments

® 2001 - 2006 Gommonwsalth of Massachuseits
All Rights Reserved

http://corp.sec.state.ma.us/corp/corpsearch/CorpSearchSummary.asp?ReadFromDB=True&UpdateAllow...  10/3/2006




- MASQC Fllmg Number' 200631587590 Date: 01/23/20Q6 ‘EO 49 AM

The Cum monwea!th of Massachusetts Minimiam Feg: $110,00
William Francis Galvin %
o Secretary of the Commonwealth
One Ashburton Place, Boston, Massachusetts 02108-1512 ,
Telephone: {617) 727-9640 -
?" Federal Employer identification Number: 043155326 (must be @ drgrfs) !
]
s e e o i e i e | |
‘: 1. The exact name of the business entity is: LUSTIG, GLASER & WILSON, P.C. :
o I e e+ e I e e ]
f 2 The Corporation is orgamzed under the laws of: State MA Coun&y‘ g
3.4, The sfreat addrss;s of the cornoration registerad fﬂrg in tha rgmmnnwgalfh and tha namea g‘F the
.- registered agent at that office: !
** Name: RONALD B, LUSTIG : :
= No. and Street:  C/Q LUSTIG, GLASER & WILSON, P.C. f
140 KENDRICK STREET. BUILDING C '
i City or Town: NEEDH.AM State: MA  Zip 02494 Couni]y' USA :
5. The street address of tha corporatlon (] prmclpal office is: =
. No.and Strest: 140 KENDRICK STREET i
{ BUILDING C it
* City or Town: NEEDHAM State: MA,  Zip: 02494 Countiy: USA
e e o S hr e et e 8 e S 518 St 3 et e e e 1 = e ATV A 8 60 e . epane e o]
| 6. Provide fhe name and business strest address of the officers and of all the directors of the B
it corporation:
1! (A president, treasurer, secrefary and at least one director are required.)
Y '
K ; ; am - PR —n g ok, _' s et s e mm e 3 5
G Title : Individual Name : Address (no PO Box) il
:f ; ; First, Middle, Last, Suffix : Address, Cify or Town, State, Zip Code Nk
T T e vat—
i 3 | 1 ) L NEWTON, MA 02458 USA i
, ) TREASURER - E RONALDE.LUSTIG & BRIGHAM COURT o } i
i 7 e . o NATICK, MA 01760 USA % K
N { SECRETARY T RONALD E. LUSTI sERGHAMGOURT 1
i ' o NATICK, MA 01760 USA 14
i , DiREGTOR ) KENNETH C. WILSON : 274 PARKER STREET i
. i ! _NEWTON, MA 02450 USA I8
S0 DRECTOR r RONALD E. LUSTIG O esmenamcour 4
o : S NATICK, MA 01760 USA ¢
Tyt et s et = vt 1 e e i
‘ 7. Briefly describa the professional services rendered by the corporation: "4
T 5
# PRACTICE OF TAW - ATTORNEYS N
8. The capital stock of each class and series Is:

3-3629.0




Par Value Per Share Total Auth{mzed by Artlcles Total Issued i

Enter 0 f no FPar of Organization or Amendments and Ouistanding  © |°

N Class of Stock Num of Shaves  Total Par Valve Num of. Shﬂf 28 - ' :
; Cowe ' '“sfn'?nboou w”i'gﬁéﬁé""w” L }
S Sp———.
* 9. Check here if the stock of corporatron is pubhcly traded:

“ 40, Data of the end of the fiscal year is: 1')/3 1/2005

,.....,.7...; - s Abae B s LHSh f e remL e ST S PN o AR oo e e AR e S LN (e 1 §iby o s st oo

11 The names and resuienilal addresses of all shareholders, whether individuals, partners or
| Business Entities are:

: Name Address (no PO Box) 3 "'-
Address, Clty or Tawn, Staie, Zip Code } .

e e o s st : e etes o e ot 114

RONALD E. LUSTIG "6 BRIGHAM COURT i

| NATICK, MA 01760 USA FL

" KENNETH €. WILSON ’ 274 PARKER STREET )
iy i NEWTON, MA 02459 USA HE
l‘l e r—— :

Il T e

% T, RONALD E. LUSTIG , #s OTHER OFFICER

i¥ the undersigned, hereby cextily, purszant to Massachusetts General Laws, Chapter 1564,

; Section 18, that the above-listed shareholders, and all the partners of a general parinership

" which is a shareholder of the business entity, are duly licensed to render one or more

\, professional services for which the business entity was organized, or are professional business
{" entities authorized to render such professional services, and that a copy of this report is being
¢} sent to the appropriate regulatory board. Ihereto sign my name on this 23 Day of January,

i 2006,

‘:, S et e e oy avmmemaa e e @t Aiem - mren e s e em % L alemie = S 4 8 et e
iE
i, ©2001 - 2008 Commonwealth of Massachuseits

¢ AliRights Reserved H
~ i:

T e et LR




The BBOWEB database lookup by Last+F* name.

Massachusetts Boar

of the Supreme Judicial Court
99 High Street
: ] Boston, Ma. 02110

Attorney Status Report

Barxr Overseers

e T
- -.:-=“S i?g{ﬂéj * -‘_:‘“"'-&:x.‘ o
0

A o
% H ¥

S
k 5‘&& = P oy

Ly
. v
. e
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Kenneth C Wilson
Lustig, Glaser & Wilson, P.C.
781-449-3000
P.O. Box 9127

Needham MA 02492-9127

Admitted to the bar on 198i-12-21
Current status is Active

N Next Registration : June

Full office addresses
for active status
attorneys only.

_[Data a5 0f2006-10-03 |}

iThis attorney has no record of public discipﬁne __

Click HERFE to SEARCH AGAIN!

HERE to return to the main page,

hitp://massbbo.org/bbelookup. php?sl=Wilson&s=Kenneth&sc=&soundex==&hit=1

Pagelofl

10/3/2006




The BBOWEB database lookup by Last+F* name.

IViassachusetts Board of Bar Overseers

of the Supreme Judiciai Court
99 High Street
Boston, Ma. 02110

Attorney Status Report

Ronald E Lustig
Lustig, Glaser & Wilson, P.C.
781-449-3000
PO Box 9127

Needham MA 02492-9127

Admitted to the bar on 1975-12-18
Current status is Active

Next Registration : December

Full office addresses
for active status
attorneys only.

This attorney has no record of public discipline.

Data as of 2(_)06—1 0-03

Click HERE to SEARCH AGAIN!

hattp://massbbo.org/bbolookup. php

Page 1 of 1

10/3/2006




FedEx | Ship Manager | Label 7900 8475 5267 Pagelofl

- CORPY
irg%gffﬁ%moms @@} = 7

From. Crigin [0:  (781}448-3000

Ronald Lustig £
LUSTIG, GLASER & WILSON, PC Byslemit ﬁsgwﬂﬁ?i&lETzsﬁﬂ
14D Kendrick 5t Avcalinth 5 *

Building © - 3rd Flooy
Needbam, MA 02424

REF:

J

Il

Il

MII

RO

Sﬁzl;ﬁra{::gg;; ;:Dﬁ BiLL SENDER Dislivery Address Bar Coda
Division of Banks
Consumer Compliance Unit
One South Station
Boston, MA 02110
STANDARD OVERNIGHT WED
NN A 1 1 Deliver By:
| , Bl e 7000 8475 5267 040CTO6
; I s BOs A
ey 1 02110 -mAus
MR 01 LWMA

Shipping Label: Your shipment is complete

1. Use the "Print' feature from your hrowser fo send this page fo your laser or inkjet printer.

2. Fold the printed page along the horizontal line.

3. Place labelin shipping pauch and affix # to your shipment so that the barcode porticn of the label can be read and scanned.

Warning: Use enly the printed original label for shipping, Using 2 phetocopy of this label for shipping purgoses is frauduisnt and could resuit

in sdditional biling charges, along with the canceiistion of your FedEx scoount number.

Use of this sysiem constitutes your agreement 1o 1he service congitions in the current FedEx Service Guide, available on fedex.com. FedEx will not be responsible forany
claim in excess of $100 per package, whether the result of loss, damags, delay, non-delivery, misdslivery, or misinformation, unless you declare a higher value, pay an
additional charge, document your actual Joss and fie a timely claim. Limitafions found in the current FedEx Service Guide apply. Your right to recover from FedEx for any
Joss, indluding intrinsic vaiue of the package, loss of sales, income intersst, profit, attorney's fees, costs, and other forms of damage whether direct, incidental,
consequentlal, or spedial is imited to the greater of $100 or the authorized declared value. Recovery cannot exceed actua! documented loss. Maxirmum for items of
extracrdinary value Is $500, 2.g. jswelry, precious metals, negotiable instruments and other lfems listed in our Service Guide, Written claims must be filed within strict time
limits, see current FedEx Service Guide.

hittps:/fwww.fedex. com/cgi-bin/ship it/unity/45iXv8FbY zSDhWq7Hj Ts1 GiV2ZHjRw1Bs0AbUsOCi Yu... 10/3/2006




Tracking summary
Clese Window

Track Shipments @ Print
Detailed Resulis ‘
Tracking number 790084755267 Pestination Boston, MA
Sighned for by R.POLLEYS Delivered fo Receptionist/Front Desk
Ship date Oct 3, 2006 Service type Standard Envelope
Delivery date Cct 4, 2008 9:27 AM Weight 0.5 Ibs.
Status Delivered
Onta/Thne Ackivity {Looation Diatails
Qct 4, 2006 227 AM  Belivered Baston, MA

8:14 AM  On FedEx vehicle for delivery SOUTH BOSTON, MA

8:12 AM At dest sort facility EAST BEOSTON, MA
Cct 3, 2006 11:43 PM Al lccal FedEx facility ’ EASTBOSTON, MA

8:04 PM At dest sort facility EAST BOSTON, MA

8:33 PM Leftorigin : NEEDHAM, MA

721 PM Picked up NEEDHAM, MA

1:46 PM Package data fransmitted to FedEx

| Emailresuts | Trackmore shipments ]

Subseribs {o traciing updates {optional}

Your Name: Your Email Address:;
. . Exception Defivery
Email address Language updates updates
Engiish O
English 7
English [}
English ]
Select format: &) HTML ) Text () Wireless
Add personal massage;
Mot available for Wireless or
nen-English eharaciers. R
1l By salecting this chack hox and five Submit buiton, | agree to these Terms and I
Congditions e
Close Window

hitps:/fwww.fedex.com/Tracking?action=track&

Page 1 of 2

10/4/2006




Exhibit D




e

Lustic, GLaser & Wirson, P.C. auorneps at Law

RO.Box 549287, Waltham, MA 024549826 « Tel (781) 4493000 « Pax {781) 4496600

September, 19, 2013

Pivision of Banks
1000 Washington Street, 10° Floar
foston, MA 02118-6400

RE:  Opinion Letter Request — Lustig, Glaser & Wilson, P.C.

Dyear Sir or Madam:

I am wiiting on behalf of my law firm, Lustig, Glaser & Wilson, P.C. (hereinafter someatimes
referred to as “L.GW") seeking an opinion from the Division of Banks as to whethar or not Lustig, Glaser
& Wilson, P.C. Is requirad fo obtain a so-calfed "Debt Collection License” from the Division of Banks in
order to engage in consumer debi collection activity in the Commonwealth, While | believe wa fall
squarely within the exemption for Massachusetts ficensed attorneys set forth at 209 CMR 18:02{g) as
clartfied {n the Divislon’s Opinlan Letter 06-059 issued on October 13, 2006 wa find ourselves constantly
challenged on the tssue of the need for a llcense under the so-called “Debt Callection Law” {collectively
MG\, chapter 93 sections 24-28 and 209 CMR 18.00 et seq}. We therefore seek clarffication regarding
the licensing requirements of the Debt Collection Law as they apply to our law firm so we can be certain
as to what is expectéd of us and correctly respond to future challenges.

By way of background, Lustig, Glaser & Wilson, P.C. is a law firm, incorporated on June 3, 1892
as a professional cerporation, pursuant to the laws of the Commonwealth of Massachusetts (see
screenshot included herewith showing LGW's corporate information as it appears on the pulslic webslte
of the Corporations Division of the Secretary of the Commonwealth). LGW maintains a single offiee.
located at 245 Winter Street, Waltham, Massachusetts where it employs approximately 100 employees,
including 22 attorneys. All attorneys employed by LGW zre licensed to practice law in Massachusetts

and are In good standing with the bar.

Lustig, Glaser & Wilson, P.Cs law practice Is ovarwhelmingly concenirated i the area of
consumat debt eollection. Afl such wiorl is undertaken on behalf of firm cfients. As a result, LGW falls
within the definitien of a "debt coilector” as such term is defined by both the Falr Dabt Collection
Practices Act (15 USC s, 1692{a){6}) and the Debt Collection Regulations of the Office of the
Massachusetis Attorney General {940 CMR 2.03), . ,

Lustig, Glaser & Wilson, P.C. represents criginal creditors, collection agencies and both active
and passive debt purchasers. Neither LGW nor any of the attorneys or other employees entployed by
LGW has an owncrship inferest in any of the consumer debi the flrm seeks to collect.

When engaging in debt collection activity Lustig, Glaser & Wilson, P.C. communicates with
consumers and/or thelr attorneys as the attorney for the owner of tha defaulttad dekt. The firm's

1




coectfon activities consist of telephone calls to consumars, written communication directed to
consumers ghd, when authorized hy the owner of the dabi, litigation In the Massachusetts trial court
system. When litigation is filed it is always filad In the name of the trus ownar of the dabt, In such
actions LGW always identifies itself as the attorney for the owner of the debt and not as the plaintiff

and/or the owner of tha deht.

Based on the Infermation contained hereln, which fully and sccurately discloses Lustig, Glaser &
Wilsan, P.C.'s debt collection activities, would you kindly provide us with the Divislon’s opinion as to
whether or not Lustig, Glaser & Wilson, P.C. Is required by the Debt Collection Law to obtain a ficense
froin and post a bond with the Division of Banks in order to continue collecting consumer debt on behalf

of firm clenis in the Commeonwealth.

Kindly let me know if any additional Information or documentation is required for your
consideration. We ook forward to your rasponse,

§ ry truly yo\u\f

Kenneth C, Wilson—~ Managihg Attorney / President
Lustig, Glaser & Wilson, P.C.

781-514-1525 {Direct)

kewllson@lgw.com
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;é/ Frony Ken Wilson <kewilson@Igw.com:
;* Sant: _ Monday, October 21, 2013 949 Al
£ To ) neiliobin@state.ma.us
Subject: Opinion Letter Request - Lustig, Glaser & Wilson, P.C.

Pear Attorney ToAbin,

As requested during our discussion of earlier today, 1 am writing to provide you with some additional information
regarding Lustig, Glaser & Wilson, P.C., its consumer debt collection aciivities and, more specifically, the functions ofits

non-attorney staff,

As a preliminary matter It is important to understand that all activity of the firm’s non-attorney employaes is undertaken
under the direction and supervision of the firm’s attorneys. Lustig, Glaser & Wilson, P.C. operates out of a single
location and functions as a true faw firm, not as a collectian agency. We do not have a collection unit that Is
independent from the law firm or that acts as a “feeder” for the law firm. Accounts are placed by the firm’s various
clients with the firm (not with individual attorneys within the firm) and, at the time of placement, ara approved for
litigation by the firm’s clfents.

in performing collection litigation services for our clients, hoth attorn'ey and non-attorney employees of the firm make
and receive telephone calls to and from consumers. Calls made or received by non-atterney staff are done so at the
direction and under the supervision of the firm’s attorneys. Further, calls initiated or recelved by non-attorney staff
members are frequently escalated to the finm's attorneys as necessa Fy. ’

The firm also sends letters to consumers when providing its coflection litigation services to its clients, [etters to
consumers are sent pre-suit, post-suit and pest-judgment. All letters used were created by firm attorneys and the logic/
worlflow used by the firm’s sofeware and procedures to send written communication to co nsumers was desigtied by the
firm’s managlng attorney. Non-attorney employees cannot create or Initiate the sending of written communication to

Consumers.

. Written communication is frequently received by the firm from consumers. While hon-atterney emplayees frequently

review written communication received by the firm, (Le. do the initial intake and recording of the communication
receivad in the consumer’s account history} such written communication is forwarded to one of the firm’s atto meys for
review and response. Non-atiorney staff does not inkiate written communication with consumers. Written
communication to consumers is handled by one of the firm’s attorney staff. :

A significant number of the firm’s non-attorney staff is devoted to directly supporting the firm’s litigation efforts. Such
non-attorney employee roles include litigation document review and preparation, interaction with personnel at the
various state courts, the county deputy sheriffs and town constables, and other similar functions supporting the firm’s
consumer debt collection litigation efforts. As is the case with all firm employees, our non-attorney litigation support
staff functions at the direction and under the supervision of the firm’s atforneys.

While theattorney exemption articuiated in the Division’s 2006 Opinion Letter clearly appiies to attorneys ficensed in
Massachusetts, we believe the exemption also applies to a law firm such as Lustig, Glaser & Wilson, P.C. since, as a
practical matter, the law firm Is the legal entity through with the exempt attorneys operate, Lustig, Glaser & Wilson,
2.C. is a true debt collection law firmm and not a collection agency or a debt purchaser, Finally, as you know,
Massachusetts attorneys and the firm’s in which they operate are subject to the supervision of the Coemmonwealth’s
Supreme Judicial Court and thase of us who engage In cohsumer debt collection must alsg abide by the debt collaction
regulations promulgated by the Massachusetts Attorney General,

1




Please lef me know if any additional information is neadad.

Kenneth €, Wilson — Managing Attorney

Kenneth C. Wilson -
Managing Attorney | Lustig, Glaser & Wilson, P.C.-

P781.514.1526 § M 617.216.8937 | F?Si,@%Q.SGDO
245 \Winter Street | Suite 300 § Waltham, MA 02451
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THE COMMONWEALTEH OF MASSACHUSETTS

DIVISION OF BANKS
1000 Washington Street, 10" Floor, Boston, Massachusetts 021 18

JOBN C. CHAPMAN

CHARLES D. BAKER
GOVERNOR. . UNDERSECRETARY
KARYN E. POLITO DAVID J. COTNEY
TIRUTENANT GOVERNOR COMMISSIONER OF BANES
November 2, 2015
Kenneth C. Wilson

Managing Attorney/President

Lustig, Glaser & Wilson, P.C.

P.O. Box 549287 1
Waltham, MA 02454-9826

Dear My, Wilson:

This letter is in response to your correspondence dated September 19, 2013 and October 21, 2013
to the Division of Banks (Division) in which you request an opinion relative to whether the law firm of
Lustig, Glaser and Wilson, P.C. (LGW) is required to obfain a debt collector license from the Division in
order to engage in consumer debt collection activity in the Commonwealth. This matter has also been
discussed with you in a telephone conference with staff of the Division. Iregret the delay in this response.

In. your letters, you state that LGW’s law practice is overwhelmingly concentrated in the area of
consumer debt collection on behalf of its clients. Tt employs approximately 100 employees, including 22
attorueys licensed to practice law in Massachusetts. All of LGW’s attorneys are in good standing with the
Massachusetis bar. Tn performing debt collection services, both attorney and non-attorney employees make
and receive telephone calls to and from consutmers for the purpose of attempting to collect debts owed to
LGW’s clients. Telophone calls made by nor-atforney staff are described as being conducted at the
direction of, and under the supervision of; the firm’s attorneys. Calls initiated or received by non-attorney
staff may be escalated to LGW's attorneys, as necessaty.

All writfen communication to debtors is created by the firm’s attorneys. Non-attorneys cannot
create or initiate the sending of written communication fo consumers. Wiitten communication received
from consumers is forwarded to an LGW attorney for review and response. A significant portion of LGW’s
nom-attorney staff is also dedicated to supporting LGW’s litigation efforts. Non-attorney litigation support
staff fimctions at the direction and under the supervision of LGW’s attorneys. Based on the facts as
presented in your correspondence dated September 19, 2013 and October 21, 2013 relative to the operations
of LGW, you ask that the Division confirm that the firm is exempt from being licensed as a debt collector
in the Commonwealth.

TEL (617) 9561500 m  FAX (617)956-1599 w  TDD (617) 956-1577 =  www.massgovidab




Kenneth C. Wilson
November 2, 2015
Page 2

Massachuseits General Laws chapter 93, seciion 24A prohibits any person from, directly or
indirectly, engaging in the business of a debt collector without first obtaining a license from the Division.
Massachusetis General Laws chapter 93, section 24 defines a “debt collector” as, “any person who uses an
instromentality of interstate commerce or the mails in any business the principal purpose of which is the
collection of a debt, or who regularly collects or attempts to collect, divectly or indirectly, a debt owed or
due or asserted to be owed or due another.” However, the statutory definition excludes attorneys-at-law
collecting a debt on behalf of a client from the definition of “debt collector.”

Under 209 CMR 18.02, the attorney-at-law exemption is applicable to “attorneys-at-law licensed
to practice law in the Commonwealth who are collecting a debt on behalf of a client.” (emxphasis added).
On October 13, 2006, the Division issued Opinion 06-059 pertaining to the attorney-at-law exclusion. and
applicability of the debt collection law to attorneys. The 2006 advisory opinion was referenced in your
letter dated September 19, 2013. Tn issuing Opinion 06-059, the Division stated that, “[alttorneys not
licensed to practice law in the Commonwealth who regularly engage in or whose principal purpose is debt
collection, must obiain a license as a debt collector and will be subject to the provisions of the Debt
Collection Law in the Commonwealth. In that situation such an attorney, not authorized to practice in the
Commonwealth, collecting debt would be conducting such business as a debt collector and not as an
attorney.” Aftorneys licensed to practice law in the Cormmonwealth are subject to the Supreme Judicial
Conrt’s Rules of Professional Conduct and the disciplinary oversight of the Board of Bar Overseexs.

‘While the Division has considered the application of the attorney-at-law exception fo attorneys
licensed in other jurisdictions, the Division has not yet considered whether the “attorney-at-law™ exception
can exempt a law firm which is primarily engaged in consumer debt collection activities and comprised of
attorneys licensed to practice in Massachusetts from the debt collector licensing requirements outlined in
Massachusetts General Laws chapter 93, section 24A."

After a careful review of the facts you have presented in your correspondence, as well as the
provisions of Massachusetfs General Laws chapter 93, sections 24-28, inclusive, and the Division’s
implementing regulation, 209 CMR 18.00 ef seg, the Division has determined that the aftorney-at-law
exemption from debt collector licensing requirements provides a narrow exception for Massachusetts
licensed attorneys engaged in debt collection activities. The language in the attorney-at-law exemption and
the position presented in Opinicn 06-059 are illustrative of the limitations upon the attorney-at-law
exemption. Specifically, the Division now clarifies that the applicability of the exemyption to Massachusetts
Jaw firms turns on the extent of the debt collection activity conducted by the firm.

In concluding that the amount of a law firm’s debt collection activity dictates whether it is subject
to Massachusetts debt collector licensing requirements, the Division first considered that the definition of
a debt collectar in Massachusetts General Laws chapter 93, section 24 is quite expansive as it encompasses
“smy petson . .. in any business the principal purpose of which is the collection of a debt, or who regularly
collects or attempts to collect . . . adebtowed or. . . due [to] another.” (emphasis added). The term “regulas™
means “steady, or uniform in course, practice or occuzrence; not subject to unexplained or irrational
variation” Bluck’s Law Dictionary 1285 (6th ed. 1990). Thus, the plain langnage of the debt collector
definition includes, and requires licensure of, those individuals or entities that frequently or consistently
engage in debt collection activities, rather than those who collect debts on an occasional or sporadic basis.

1 The term “law firm” in this opinion includes one or more attorneys, regardless of corparate struchire,




Kemeth C. Wilson
November 2, 2015
Page 3

Conversely, the langoage in the “attorney-at-law” exclusion from the debt collector definition in
Massachusetfs General Laws chapter 93, section 24 is quite limited. Specifically, “attorney-at-law™
exclusion applies to “attorneys collecting @ debf on bebalf of a client” rather than attorneys who regularly
collect debts on behalf of a client. MLG.L. c. 93 § 24(g) (emphasis added). The plain language of the
statutory exclusion, therefore, does not exempt attorneys whose principal purpose is the collection of debts
or who regularly collect debts on behalf of clients. Accordingly, itis the Division’s position that the absence
of the broad langnage such as “regularly collects” in the attorney-ai-law exemption indicates that the
attorney-at-law exemption does not permit law fixms comprised of Massachusetts-licensed attorneys to
engage in regular debt collection activities without obtaining a debt collector license. Going forward, the
Division will require licensure of law firms where the firm’s principal purpose is the collection of debts, or
where the firm regularly collects or attempts to collect debts owed or asserted to be owed to another? The
Division will reach its determination on a case-by-case basis, taking into consideration various factors,
including, but not limited to: (1) the relative portion of the firm practice that involves the collection of
debts; (2) whether, and to what extent, the firm ntifizes non-attorneys to engage in debt collection activity,
and whether such non-attorney work is directly supervised by attorneys; and (3) the extent of the firm’s
debt collection work that involves collecting debts through traditional legal activities (e.g. filing complaints)
compared fo its debt collection work through traditionally non-fegal activities {e.g. sending letters or calling
debtors).

Tn your correspondence with the Division, you described LGW as a fitm overwhelmingly engaged
in the area of consumer debt collection on behalf of its clients. Per your representaiions about the extent of
LGW’s debt collection activities, the Division concludes that LGW?s prineipal purpose is the collection of
debts and therefore its activities are beyond the scope of the attorney-at-law exemption. Therefore, LGW
is required to be licensed as a debt collector in the Commonwealth under the provisions of Massachusetts
General Laws chapter 93, Section 24, through 28, inclasive, as well as the Division’s regulation 209 CMR
18.00 et seq.

The conclusions reached in this letter are based solely on the facts presented, Fact pattecns which
_ vary from that presented may result in a different position statement by the Division.

Sincerely,
legae wg Al St
Merrily S. Gerrish

Deputy Commissioner of Banks
and General Counsel

013018

% The Division makes clear that the debt collector licensing requivement for law firms comprised of Massachusetts-
licensed attorneys, as set forth in this Opinlon, Is & new requirement that will not be imposed retroactively on
affected law fitms. Furthermore, the Division recognizes that immediate compliance by affected law firms is not
fensible. For this reason, the Division will not enforce the foregoing Hoensure requirements and will not consider
affected Jaw firms to be In violation of the lcensing requirements ¥ those firms obtain debt collsctor licenses within
stz months of the date of this Opinion.
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR OCURT DEPARTMENT
CIVIL ACTION NO. 1584CV03703-BLS

* LUSTIG, GLASER & WILSON, P.C.,
Plaintiff,
V.
DAVID J, COTNEY, in his ‘capacity as the
Commissioner of Banks, and

MASSACHUSETTS DIVISION OF BANKS,

Defendants.,

DEFENDANTS’ ANSWER TO FIRST VERIEIED AMENDED COMPLAINT

Defendant David J. Cotney, in his capacity as the Commissioner of Banks, and the
Massachuseits Division of Banks (“the defendants”) answer the Complaint by corresponding

paragraphs, and assert the following defenses:

1. The first senfence of paragraph 1 merely introduces the action and therefore no answer is
required. The first clause of the second sentence constitutes legal argument and therefore
no answer is required, With respect to the remainder of the second sentence, the state
defendants admit that the Division issued the referenced opinion and answer fuxtber that
the opinion speaks for itself, The third sentence of paragraph 1 constitutes legal argument
and therefore no answer is required. The fourth sentence of paragraph 1 merely states the
plaintiff’s requested relief and no answer is required.

2. Upon information and belief, the state defendants admit the aflegations in paragraph 2.
3. Admitted, |

4. Admitted.




10.

11.

12.

III. FACTS

. To the extent paragraph 5 characterizes and summarizes the meaning of stafutes, those

statutes speak for themselves and no answer is required. The remainder of the allegations
in paragraph 5 constitute legal argument and no answer is required.

Paragraph 6 characterizes and summarizes the meaning of regulations, which speak for
themselves and no answer is required.

The first sentence of paragraph 7 constitutes legal argument, not an allegation of fact, and
therefore no answer is required. The second and third sentence of paragraph seven
merely summarize and characterize documents, which speak for themselves and no
answer is required. The defendants admit the fourth sentence of paragraph 7. The fifth
sentence of patagraph scven merely summarizes and characterizes documents, which
speaks for themselves and therefore no further answer is required. Upon information and
belief, the defendants admit the sixth sentence of paragraph 7.

The defendants admit that LGW is a law firm located in the Commonwealth of
Massachusetts whose Massachusetts attorneys concentrate their practice in the area of
consumer debt collection, but lack sufficient knowledge or information to form a belief as
to the truth or falsity of the remainder of the allegations in paragraph 8.

With respect to the first sentence of paragraph 9, the defendants admit that Kenneth
Wilson wrote to the Division by letter dated September 9, 2013, requesting an opinion,
The remainder of the first sentence simply summatizes and characterizes a document,
which speaks for itself and no further answer is required. The defendants admit the
second sentence of paragraph 9.

Admitted.

The defendants admit that by letter dated November 2, 2015, the Division informed LGW
of its opinjon that LGW is a debt collector and therefore requires a license to conduct its
debt collection business, With respect to the second sentence of paragraph 11, the first
three clauses constitute legal argument and no answer is required. The fourth clause of
the second sentence characterizes and summarizes the meaning of documents, which
speak for themselves and no answer is required. The fifth clause of the second sentence
constitutes legal argument and no answer is required. The third sentence of paragraph 11
characterizes and summarizes the meaning of a document, which speak for itself and no
answer is required. The state defendants admit the fourth sentence of paragraph 11.

The state defendants admit that their November 2, 2015 letter gives affected law firms six
months to register, to post a bond, and to obtain a license from the Division. The
remainder of the first sentence of paragraph 12 characterizes and summarizes the
meaning of a document, which speaks for itself. Therefore, no answer is required. The
defendants admit the second senience of paragraph 12.




13.

14,

15.

16.

17.

18.

19.

20.

21

42,

23.

24,

25,

26.

27.

28.

29.

30.

IV. CAUSES OF ACTION
(Count I - Declaratory Judgment, G.L. c. 231A, § 1}
The foregoing Answets to paragraphs 1 through 12 are incorporated herein by reference.
The allegations in paragraph 14 state a legal conclusion to which no answer is required.
The allegations in paragraph 15 state a legal conclusion to which no answer is required.

The allegations in paragtaph 16 state legal conclusions and speculation to which no
answer is required.

Denied.

(Count Il — G.L. ¢. 231, §1 — Separation of Powers)

. The foregoing Answers to paragraphs 1 through 17 are incorporated herein by reference.

The allegations in paragraph 19 state a Jegal conclusion to which no answer is required.

Denied.

The allegation in paragraph 21 is merely a quote from Article XXX of the Massachusetts
Constitution’s Declaration of Rights, which speaks for itself and no answer is required.

The allegations in paragraph 22 stats a legal conclusion to which no answer is required.
The allegations in paragraph 23 state a legal conclusion to which no answer is required.
Denied.
Denied.
Denied.

(Count ITT: Violation of Civil Rights, 42 U.S.C. § 1983 and G.L. c. 12, § 11I)

The foregoing Answers to paragraphs 1 through 26 are incorpordted herein by reference.

" Denied.

Denied.

" The allegations in paragraph 30 state a legal conclusion to which no answer is required.




31

Denied.
(Count IV - Injunctive Relief)

32.  The foregoing Answers to paragraphs 1 through 31 are incorporated herein by reference.
33,  The allegations in paragraph 33 state legal conclusions to which no answer is required.
34.  The allegations in paragraph 34 state legal conclusions and speculation to which no

answer is required.
35.  Denied.
36,  Denied.

V. DEMAND FOR RELIEF

The remainder of the plaintiff’s Complaint constitutes a demand for relief, to which no

answer is required.

AFFIRMATIVE DEFENSES

. The plaintiff has failed to state a claim for relief under 42 U.S.C. § 1983, where the

facts pled fail to establish a violation of a federal or constitutional right, and thus Count
III should be dismissed under Mass, R. Civ. P. 12(b)(6).

. The plaintiff has failed to state a claim for relief under G.L. c. 12, § 111, where the facts

pled fail to establish any threat, intimidation or coercion, or other attenpt to interfere by
threats, intimidation or coercion, in a right or rights secured by the constitution or laws
of the United States, or of rights secured by the constitution or laws of the
commonwealth. Count IIf must therefore be dismissed under Mass. R. Civ. P. 12(b)(6).

. The plaintiff has failed to state a sufficient claim for injunctive relief involving a state

agency or official and so Count IV should be dismissed under Mass, R. Civ. P. 12(b)(6).

. The state defendants hereby gives notice that they intend to rely upon such other and

further defenses as may become available or apparent during further proceedings in this
action and they reserve the right to amend their Answer and to assert any such defense
by appropriate motion.




Respectfully submitted,

DAVID J. COTNEY, in his capacity as the
Commissioner of Banks, and the
MASSACHUSETTS DIVISION OF BANKS
By their attomey,

MAURA HEALY
RNEY GENERAL-—

Csm Cb&w

T A O,
\

Stleykéy/D. Walker, BBO NO. 654933
A551stant Attorney General
Office of the Attorney General
(Government Bureau
One Ashburton Place
Boston, MA 02108
(617) 963-2981
Suleyken. Walker@state.ma.us
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Acrg, 1910, — Cuar. G56.

AN ACT RELATIVE T0 COLLECTION AGENCIES.
Be it enacted, ete., as follows:

Szorrony 1. No person, parinership, association or eor-
poration shall conduct a collection agency, collection burean
or colleetion office i this commonwealth, or engage in this
commonwealth solely in the business of coﬂedsmg or teceiv-
ing paymeni for others of any aecount, bill or other indebt-
etlnesq, or engage in this commontwealth solely in the busi-
ness of solieiting the right to colleet or receive payment for
another of any account, bill or other indebtedness, or adver-
tise for or solicit in print the right to cellect or receive
payment for another of any aceount, bill or other indehted-
ness, nnless, at the time of conducting such colleetion
agency, collection bureau, collection office or collestion
business, or of doing such advertising or soliciting, such
person, partnel'slnp, qsqocmtmn or ¢o1 por*mon, or the per-
son, partnership, association or corporation for whom he or
it may be acting as agent, shall have on file with the treas-
urer and receiver general a good and sufficient bond as here-
jinafter specified. ‘

Secrion 2, Said bond shall be in the sum of five thou-
sand dollars and shall provide that the person, partnership,
association or corporation giving the same shall, upon writ-
ten demand, pay and turn over to or for the person, part-
nership, association or corporation for whom any aceonnt,
bill or other indebtedness is taken for collection the pro-
ceeds of such colleetion i accordance with the terms of the
agreement upon which such account, bill or other indebt-
eduess was received for colleetien.  Said bond shall be in
sueh form and shall contain such further provisions and
conditions as the treasnrer and reeciver general, with the
advice and consent of the governor and comnil shall deem
LECeSSary or proper for tho proteetion of the persons, part-
nerships, associations or corporations for whom said ac-

“counts, bills or other indebtedness are taken for collection.

Szeriox 3. Said hond shall be for the tern: of oue year
from the date thereof, unless the freasurer and receiver
general and the person, partnership, association or corpora-
tion giving the same shall agree on a longer period, "No
action on srid bowl shall he hegun after two years from the
expiration of the bond,




Acts, 1910. — Cuarp. 657.

Szorron 4, Said bond shall be executed by said persons,
partnerships, associations or eorporations as principal, with
at least two good and suflicient suretics who shall he resi-
dents and owners of real estate within the commonsealth,
The bond shall not be accepted unless approved by the
treasurer and receiver general, and, upon snch approval, it
shall be filed in his office. The bond of a surety company
wnay be received if approved as aforesaid ; or cash may be
accepted in lien of sureties.
 *- Srerrow 5, The treasnrer and receiver generval shall
keep & record of the bonds filed with him under the provi-
siong hereof, with the names, places of residence and places
of business of the prineipals and sureties, and the name of
the officer before whom the bond was exceuted or acknowl-
‘edged ; and the record shall be open to public inspection.

Seotiow 6. No bond required by this act to be delivercd
to the tressmrer and receiver general shall be approved
and accepted by him wntil it has been examined and ap-
proved by the bank commissioner,

Segriox 7. Auny person, member of a partnership or
officer of an association or corporation who fails to comply
with any provision of this aet shall be subject to a fine of
. not more than five hundred dollars or to inprisonment for
:.: not more than three months in the house of correction, or to
... both such fine and imprisonment.

Szoriox 8. This act shall not apply to an attorney-at-
law duly authorized to practice in this commonwealth, to a
national bark, or to any bank or trust compauy duly incor-
porated nuder the laws of this commonwealth.

Seorrox 9. This act shall take effect on the first day
of December, nineteen hnndred and ten.

Approved June 15, 1910.

lAN ACT TO AUTIORIZE TUE BOSTON MUTUAL LIFE INSUR-
ANCE COMPARY TO ESTABLISH A GUARANTY CAPITAL.

Be it enacted, ele., as follows:

Secriox 1, The Boston Mutual Life Tnsurance Com-
pany, a corporation existing and doing bnsiness under the
laws of this commonwoa]th ig herehy authorized to estah-
lish a guaranty capital of one hundred and fifty thousand
dollars, divided into shares of one hundred dollars each,
which shall be juvested in the same securities in which
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Acts, 1949, — Craps. 708, 709, 710, 711.

AN ACT AUTHORIZING THE CITY OF SOMERVILLE TO RETIRE
JOHN J. CURTIN AT THE ANNUAL RATE OF COMPENSATION
RECEIVED BY HIM AT THE DATE OF RETIREMENT.

Be it enacted, efe., as follows:

Sgction 1. John J. Curtin, a member of the police de-~
partment of the city of Somerville and a member of the re-
tirement system of said city, may apply for a pension and be
retired, at the weekly rate of his pay in effect at the time of
ret;rement on account of an accident incurred in the per-
formance of his duty, which resulted in permanent injury to
hig neck and the loss of his right leg above the knee.

Sserion 2. This act shall take full effect upon itz accept-
ance by vote of the board of aldermen of the city of Somer-
ville, subject to the provisions of its charter, but not other-
wise, Approved August 22, 1949,

AN ACT MAKING €ERTAIN PROVISIONS OF THE RETIREMIENT
LAWS APPLICABLE TO THE PENBION RIGHTS OF TIMOTHY P.
HOGAN,; A RETIRED FIREMAN OF THE CITY OF SPRING¥IELD.

Be it enacted, etec., as follows:

For the purpose of promoting the public good, and not-
withstanding the provisions of any general or special law,
the provisions of sections eighty-one A and eighty-one B of
chapter thirty-two of the General Laws are hereby made
applicable to the pension rights of Timothy P. Hogan, a
retired fireman of the city of Springfield.

Approved August 22, 1948,

AN ACT INCREASING THE SALARY OF THE JUSTICE OF THE
MUNICIPAL COURT OF THE DORCHESTER DISTRICT,

Be it enacled, ctc., as follows:

Section 78 of chapter 218 of the General Laws is hereby
amended by inserting before the first sentence the following
sentence: — The salary of the justice of the municipal court
of the Dorchester district shall be eight thousand dollars., —-
and by striking out, in lines 4 and 5, as appearing in section 3
of chapter 667 of the acts of 1948, the words “municipal
court of the Dorchester district,”.

Approved August 22, 1949,

AN ACT FURTHER REGQULATING COLLECTION AGENCIES.
Be tt enacted, efc., as follows:
Smerionw 1. Chapter 93 of the General Laws is hereby

amended by striking out section 24, as appearing in the §%i

Tercentenary Edition, and msertmg in place thercof the
follomng — Section 24, No person, partnership, associa-
tion or corporation, not being an attorney at law duly suthor-
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ized to practice in the commonwealth, a national bank or a
bank or trust company incorporated in the commonwealth,
shall conduct a collection agency, collection bureau or col-
lection office, or engage in the commonwealth solely in the
business of collecting or receiving payment for others of any
account, bill or other indebtedness, or engage in the ecom-
monwealth solely in soliciting the right to collect or receive
payment for another of any aceount, bill or other indebted-
ness, or advertise for or solieit in print the right to collect or
reccive payment for another of any account, bill or other
indebtedness, without first obfaining from the commissioner
of banks a license to carry on said business in the place where
the business is to be transacted, nor unless such person,
partnership, association or corporation or the person, part-
nership, association or corporation for whom he or it may be
acting as agent has on file with the state treasurer a good and
sufficient bond. The commissioner of banks may require
such financial statements and references of all applicants
for a license as he deems necessary. He may also make or
cause to be made an independent investigation concerning
each applicant’s reputation, integrity and net worth, at the
expense of the applicant, and for that purpose may require
such deposits againgt the costs thereof, not to exceed twenty-
five dollars, as he deems adequate.

Seetion 2. Baid chapter 93 is hereby further amended
by inserting after section 24, as so appearing, the following
section: — Seclion 24A. Licenscs granted by the commis-
gioner of banks under section tweniy-four shall be for a
period of one year from October first. FEach such license
shall plainly state the name of the lcensee, and the city or
town, with the name of the street, and the number, if any,
of the place where the business is to be carried on, and shall
be posted in a conspicuous place in the office where the
business is transacted. The fee for all such licenses ghall be
not more than twenty-five dollarg. If the licensee desires
to carry on business in more than one place, he shall procure
a license for each place where the business is to be conducted.

Approved August 82, 1949.

Chap.712 AN Aot RELATIVE TO THE POWERS OF CITIES AND TOWNS

AND PINANCIAL ASSISTANCE BY THE COMMONWEALTH IN
PROVIDING HOUBING FOR VETERANE OF WORLD WAR II,

Be it enacled, elc., as follows:

Chapter 372 of the acts of 1946 is hereby amended by
striking out scetion 12, as most recently amended by section 2
of chapter 613 of the acts of 1948, and inserting in place
thereof the following: — Section 12. The commonwealth
shall reimhurse any city or town which has appropriated and
expended money for the purpose of providing shelter for
veterans under section six in the manner suthorized by
paragraph (3) thereof at any time after the hwenty-third
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Chap. 670. AN AcT FURTHER REGUGATING COLLECIION AGENCIES,
Be it enacted, elc., as follows:

Smerion 1. Chapter 93 of the (General Laws is hereby amended by
striking out section 24, as most recently amended by seetion 1 of chapter
711 of the acts of 1949, and Inserting in place thereof the following sec-
tion; — Section 24. No person not being an attorney at law authorized
to practice in the commotweslth, 2 bank as defined in ¢hapter one hun-
dred and sixty-seven, a national banking association having ifs main
office in the commonwealth, or a person whose usual business is not that
of a collection agency, who aots as agent for such bank or national bank-
'ing association for the purpose of voflecting any accounts, bills or other
indebtedness which arise from such person’s usual business, or an agent or
independent confractor employed for the purpose of collecting eharges
or bills owed by a tenant to a landlord or owed by & customer to a cor-
poration subject to the suporvision of the department of public utilities
or the division of insurance in so far as said person colleets charges or
bills only for such landlord or gupervised ecorporations, shail directly or
indirgctly conduct a collection agency, or engage in the commonwealth
in the business of collecting ot receiving payment for others of any ac-
coubt, bill or other indebtedness, or engage in the commonwealth in
goliciting the right to collect or receive payment for another of any ae-
count, bill or other indebtedness, or advertise for or solicit in print the
right to collect or receive payment for another of any account, bill or
other indebtedness, without first cbtaining from the commissioner of
banks a license to carry on said business, nor. unless such person or the
person for whom he or it may be acting as agent has on file with the
state treasurer a good and sufficient bond.

Bremion 2, Said chapter 93 is hereby further amended by striking out
section 24A, inserted by section 2 of said chapter 711, and ingerting in
place thereof the following section: — Section 244, Licenses granted
" by the commissioner under section twenty-four shall he for 4 petiod of
one year from Qctober first. Bach license shall plainly state the name
and business address of the licerises, and shall be posted in & conspicuous
place in the office where the business is transacted. The fee for all siich -
licenses shall ba not mors than fifty dollars. If the licensee desires to
carry en business in more than one place, he shall procure a license for
each place where the business ig to be condueted. .

Smorron 3. Said chapter 93 is bereby further amended by inserting
afier said section 24A. the following two sections: —

Seotion 24B. The commissioner may require gsuch financial state-
ments and references of all applicants for a license as he deems necessary;
and make or cauge to be made an independent investigation concerning
the applicant’s reputation, integrity and net worth, at the expense of the
applicant, and for that purpose niay require such deposits against the
cost thereof, not to exceed twenty-five doliars, as he deems adequate.

Section 24C. The commissioner may investigate the collection resords
of a Heensee, and for that purpose the cominissioner shall have free access
to the hooks and papers of a licenses relating thereto. The commissioner
may assess the cogb of said investigation to the Heensee. If a licensee
violates any provigion of sections twenty~four through twenty-five or
fails to maintain its financial condition sufficient to qualify for & license
on an otiginal application or for such other just cause ag the commissioner
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may defermine, the commissioner may, after notite and hearing pursuant
to the provisions of chapter thirty A, revoke a license or suspend said
license for such period as he may decin proper, .

SmoTron 4. Secmon 26 of said chapter 93, as appoaring in the Tercen-
tenary Hdition, is hereby amended by strkag out, ir-line 1, the words
“*Said bond” a,nd inserting in place thereof the wordSJ —"The bond re-
quu‘ed under section twenty-four, o Approved July 16, 1962.

Ghap, 671, AN Acr ADTHORIZING THE COMMONWRALTH TO SELL AND
CONVEY C(ERTAIN LAND IN THH TOWN OF PLYMOUTH TO
THIE PILORIM SOCLETY.

Bé it enacted, efc., as follows:

" The eommissioner of public works, in the name of and on behalf of
the commonwealth, is hereby authorized, subject fo approval by the
governor and couﬂcll to sell and convey to the Pilgrit Society, by a
deed approved as to 'form by the attorney general, all the right, title
-and Interest of the commonwealth in-and to certain land sztu&ted in
the ‘town of Plymouth and described in a certain instrument recorded
in the Plymouth county registry of deeds, Book-1387, page 98; pro-
vided; that said deed shall provide that all rlght #itle and interest shall
revert to and revest in the commonwesalth at any time said land ceases
to bs used by s&ld society for its purposes. Approved July 16, 1962,

Chap. 672, AN Acr AUTHORIZING CITTES AND TOWNS TO PARTICIPATE
| CWITH THE WATER RESOURCES COMMISSTON 1% THE DEVEL-
© OPMENT OF WATER RESOURCES.

Be if endcted, 6o, s follows:

. . Smortox 1. Section 5 of chapter 40 of ‘the General Laws i is heleby
amended by adding after clause (53), added by chapter 236 of the acts
of 1960, the following clatse: —

(54) For payment to the commonwealth of the town’s share of the
cost of construction, including acquisition of land, of multi-purpose
reservoits and other Water resource developments which are to be eon-
structed under the direction of the water reseurces commisgion. .

SmeTron 2. - Section 8 of chapter 44 of ‘the .General Laws is- hereby
a,mezzded by inserting after clause (7A) the, following clanse: — .

. (7B) TFor the psgmlen’s of the town’s share.of the cost to increase the
storag;e capacity of any reservoir, includig land acquisition, .constructed
by- the- wafer resources commmaon*for flood: preventmn or Water re-
sources utilization, twenty years. ..

. Brorrow 8. Said section 8 of said chapter 44 ia hereby amendgd by
stnkmg out the Tast paragraph, as amended by section 6 of chapter 592 of
the acts of 1960, and inserting in place thereof the following paragraph.: -

- Debste foi purposes mentioned in clauses -(3), (4), .(5), .(6), (7), (TA)
:zmd (7B) of this section shall ot be authorized to.an.amount exceeding
'ten por-cent of the lagt precedmg assessed valuatich of the city.or town

C . Approvédituly 16, 1962. .
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Chap, 178. Ax AcCT PROHIBITING THE SALE OF EXPLODING CIGARS OR
CIGARETTES.

Be it enacled, ele., as follows:

Chapter 148 of the General Laws is hereby amended by striking out
section 524, inserted by chapter 258 of the acts of 1950, and inserting
in place thereof the following section: —

Section 58A. Whoever sells or keeps for sale so-called exploding
matches, exploding cigars or exploding cigarettes shall be punished by a
fine of not more than one hundred dollars. A pproved April 25, 1 957

Chap. 179. Awn Acr REPEALING THE PROVISION OF LAW REQUIRING (0~
OPERATIVE BANKS TO FILE COPIES OF BONDS OF CERTAIN
OFFICHRS AND EMPLOYEES THEREOF WITH THE COMMIS-
SIONEE OF BANKS. '

Be it enacled, ¢tc., as follows:

Section 11 of chapter 170 of the General Laws, as appearing in sec-
tion 1 of chapter 871 of the acts of 1950, is hereby amended by strik-
ing out the third sentence. Approved April 26, 1967,

Chap. 180. Ax A¢r AUTHORIZING THE COMMISSIONER OF BANES TO
ESTABILISH REGULATIONS PERTAINING TQ THRE BUSINESS
OF COLLECTION AGENCIES,

Be it enacted, ete., as follows:

Section. 24 of chapter 93 of the General Laws, as most 1ecent1y
amended by section 1 of chapter 670 of the acts of 1962, ig hereby fur-
ther amended by adding the following sentence;-— The commissioner
may from time to time establish such regulations pertaining to the

conduct of the business as he may deem necessary.
Approved April 25, 1967,

Chap. 181l. Ax AcT EXTENDING THE PERIOD DURING WHICH MEMBERS
OF THR ARMED FORCES OF THE UNITED STATES MAY USH
CERTAIN MILITARY MOTOR VEHICLE REGISTRATIONS AND
NUMBER PLATES,

Be it enacted, ete., as follows:

Section 9B of chapter 90 of the General Laws i hereby amended by
striking out, in line 8 as appearing in chapter 471 of the acts of 1957, the
word “five” and ingerting in place thereof the word: — thirty.

Approved April 25, 1967.
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F. The seller or holder shall mail or deliver to the buyer the
statement required by subsection D for each billing cyele, at least
nine days before the end of the next succeeding billing cyele. If the
seller or holder fzils to mail or deliver such statement within the
specified period, he shall not be entitled to any finance charge with
respect to the next succeeding billing cyele based upon the previous
balance of such next succeeding billing eyole. If any such finance
charge is assessed or collected, the buyer shall receive a eredit or
refund for any such finance charge agsessed or collested other than in
accordance with the provisions of this subsection within the two
billing cyeles following such assessment or collection. The failure to
provide such eredit or refund within the period specified shall subject
the seller or holder to the penalties provided in section thirty.

Approved August 24, 1969,

Chap. 789, Awx ACT RELATIVE TO REIMBURSEMENT TQ THE COMMON-
WEALTH OF THE COST OF THH BUPEEVISION OF COLLECTION
AGENCIES BY THE COMMISSIONEER OF BANKS AND INCREAS~
ING LICENSE FEES.

Be it enacted, etc., as follows:

Smorion 1, Section 24A of chapter 93 of the Generasl Laws, as
appearing in section 2 of chapter 670 of the acts of 1962, is hereby
amended by striking out the third sentence and inserting in place
thereof the following sentence:—The fee for all sush licenses shall be
one hundred dollars.

Srortoxn 2. Section 24C of said chapter 93, as appearing in section 3
of said chapter 670 of the acts of 1962, is hereby amended by striking
oub the second sentence and inserting in place thereof the following
gentence:—The commissioner may assess the licensee Iorty dollars per
day for each man participating in said investigation.

Approved August 24, 1968,

Chap. 790. Ax AcCT RELATIVE 70 REIMBUBSEMENT TC THE COMMON-
WEALTH OF THH COST OF THE SUPRRVISION 0P SMALL LOAN
COMPANTES BY THE COMMISSIONER OF BANKS AND INCREAS-
ING LICENSE FEES,

Be it enacted, efc., as follows: :

Smorion 1. Section 97 of chapter 140 of the General Laws, as
appearing in the Tercentenary Edition, is hereby amended by insert-
ing after the second ‘sentence thereof the following sentence:—The
commissioner shall assess the licensee forty dollars per day for each
man participating therein,

Smomow 2, Said chapter 140 is hereby further amended by striking
out section 102, as so appearing, and inserting in place thereof the
following section:— ‘ ‘

Section 108. Fach application for a license shall be accompanied by
an investigation fee of fifty dollars, said amount to be credited to the
lieense feo if o license is granted. The fee for all licenses granted under
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Chap.186. AN AcCT REQUIRING REGISTRATION WITH THE
COMMISSIONER OF BANKS FOR THE SALE OF
CERTAIN SECURITIES BY SMALL LOAN COM-
PANIES,

Beitenacted, etc., as follows:

Chapter 140 of the General Laws is hereby amended by in-
serting after section 96 the following section; —

Section 96A. No security, as defined in clause (k) of section
four hundred and one of chapter one hundred and ten A, issued
by a person licensed under section ninety-six shall be sold or ad-
- vertised for sale to the public without a permit issued by the com-
missioner and subject to such conditions as the commissioner
shall determine. The commissioner may, after notice and hear-
ing, revoke such permit for violation of any such condition.

, Approved May 8, 19785.

Chap.187. An. ACT ESTABLISHING INVESTIGATION FEES
FOR- RBELOCATIONS OF OFFICES OF CERTAIN
LICENSEES SUPERVISED BY THE COMMISSIONER
OF BANKS.

Beitenacted, ete., as follows:

SrcTioN 1. Section 244 of chapter 93 of the General Laws is
hereby amended by adding the following two sentences: — Any -
change of location of an office of a licensee located within the
commonwealth shall require the prior approval of the commis-
sioner. Such request for relocation shall be in writing setting
forth the reason or reasons for the request, and shall be accom-
panied by a relocation investigation fee of fifty dollars.

SECTION 2. Section 102 of chapter 140 of the General Laws is
hereby amended-by adding the following paragraph: —

Any change of location of an office of a licensee shall require
the prior approval of the commissioner. Such request for reloca-
tion shall be in writing setting forth the reason or reasons for the
request, and shall be accompanied by a relocahon investigation
fee of fifty dollars,

SecTIoN 3. Section 2 of chapter 255B of the General Laws is
hereby amended by adding the following two sentences; — Any
change of location of an office of a licensee shall require the prior
approval of'the commissioner. Such request for relocation shall
be in writing setting forth the reason or reasons for the request,
and shall be accompanied by a relocatzon investigation fee of
fifty dollars.

SecTioN 4. Section 2 of chapter 255C of the General Laws is
hereby amended by inserting after the second sentence the fol-
lowing two sentences: — Any change of location of an office of a
licensee shall require the prior approval of the commissioner.

e rram -
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Such request for relocation shall be in writing seiting forth the
reason or reasons for the request, and shall be accompanied by a
relocation investigation fee of fifty dollars,

SeEcmoN 5. Section 2 of chapter 255D of the General Laws is
hereby amended by adding the following two sentences: — Any
change of location of a place of business of a licensee shall re-
quire the prioxr approval of the commissioner. Such request for
relocation shall be in writing setting forth the reason or reasons
for the request and shall be accompanied by a relocation investi-
gation fee of fifty dollars. Approved May 8, 1975.

Chap.188. AN ACT PROVIDING 'THAT A REPRESENTATIVE
- OF THE MIDDLESEX COUNTY TOURIST AND DE--
VELOPMENT COUNCIL BE A MEMBER OF THE AD-
VISORY COMMITTEE ON  VACATION TRAVEL
ESTABLISHED TQ ASSIST THE DEPARTMENT OF
COMMERCE AND DEVELOPMENT, AND PROVIDING

FOR FINANCIAL ASSISTANCE THERETO.

. Beitenacted, efc., us follows:

SectioN 1. The first paragraph of section 6 of chapter 23A of
the General Laws is hereby amended by striking out the second
sentence, as most recently amended by section 6 of chapter 761
of the acts of 1968, and inserting in place thereof the following
sentence: — There shall be advisory committeés on manpowey
‘development training; regional planning; commercial and in-
dustrial development; vacation travel, which shall consist of
seventeen members including the chief executive officers of the
thirteen regional associations known as the Berkshire Hills
Conference, Inc., Central Massachusetts Tourist Council, Inc,,
Essex County Tourist Council of Massachusetts, Inc., Cape Cod
Chamber of Commerce, Greater Boston Chamber of Commerce,
Martha’s Vineyard Chamber of Commerce, Mohawk Trail Asso-
ciation, Nantucket Island Chamber of Commerce, Inc., Pioneer
Valley Association, Inc., Plymouth Chamber of Commerce, Ine.,
Old Sturbridge, Inc., The Middlesex County Tourist and Devel-
opment Council, and The Tourist Council of Bristol County, Inc., -
gcience and technology; international trade; and a- women’s ad-
visory committee, '

SectioN 2. The second paragraph of section 14 of said chapter
23A, added by section 1 of chapter 1038 of the acts of 1973, is,
hereby amended by inserting after the word “of”, in lne 3, the
words: — The Middlesex County Tourist and Development coun-
cil, . , ' Approved May 8, 1975.

Chap. 189, AN ACT INCREASING THE AMOUNT FOR WHICH
PARENTS SHALI, BE LIABLE FOR_INJURIES OR
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The Commonwealth of Massachusetts
- Diyision of Ganky
1000 Washington Street, 10+ Floor
(Boston, Marsachusetts 03118

GHEGORY NIALTCIY

b . HECRETARY OF HOUSHG AND
v Aﬁ%&m&%ﬁm{m ) BOENUMID DEVEL DR

TIMPEEY By MURRAY BAHBARA ANIEONY
TIEUTENINT DOVERADA UNDERGICRITARY, OFF)(20F
CXILMER ATFAIE AFD
HTIFINESS REGULATION

DAVID J, COTNEY
COMMIBICNER OF TARKY

Pebruacy 10, 2012
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Tho Maszzohusetts Division of Hauks (the *Divirion") hus reoeived fha correspondenoe sulymitled regarding your
Tequost for asslstance wiih Midland Fonding, TLE

After reviawing your oorrsspondencs the Divislon hey detaymined that wo sve \neble to waist you with the iswes
zadved in your compliint ¢ there hay Besn & fudgment fssied against you in fie Lowel Distriof Gourt, Pleasa note the
Division crnnot snfbres, modtly or negate a judgment iseed by a cont of Ty, Aouordingly, the Divislon dvires you fo
coutuot the Lowsl] Distdet Court, Lawrcice Dlvision Clork’s Offfee for pesistunes with the fysued yalued In your

somplaint,

Tn eddition, aftor yeyiewing your compliint, the Divisian hey' dotonm
have been gonducled by mn atiomey,. Fleass goto

1 ditlonally, pleage npte tha Divisiod's Uplnida
that Bngage only bn thé prastics of pushasing delinguent consymer debt for inveytment pusposes hut is oot dirostly
sngaged in fhe colisction of thess dubis 1o bie losnssd with the Division s o debt uolisutor, Coples of the Division’s

Opinipns mo snelased for your mylaw,

Plodsn suntsed ths Massachusetts A ftomey Gensral’s Offlos of {517 727-2200 should you wish fo file a complalnt
szaingt Midland Funding, LLG, Tn additinn, pleato note thet the Masschusetts Board of Bar Cverseera (“BE0") is
respontible for the suparviaion of attoranys licensed to praative Jav in the Commonwenlth, "The BRO can be repphed at
(617) 7288700 thould you have eny quastions ar concrmiy,

that the

The Divislon upereoiates your converts repardiizg M{tland Funbng, LLC and will mwalntain 8 copy ef your
aomiplnint on ik shonld sircler staness wxies 1o the ke, ’
Singerely,

Massachosetis Division of Banks
Consimer Assistancs Unit

CTEL[BI7 9581680« FAX (017 pSe-tEeR  «  TODEIP)OBE-1ST7  w  wwwmassgovidob
Gomes v. Midland No, 600317




The Commonwealth of Massachusetts
» @ivision of Banks
1000 Washington Street, 10°% Glor
Boston, Marsachysetts 02118

DVEVAL L, PATRI sl?mmﬁg gi'ﬂw!l}]?g A‘gb
e TR FECONOMIG DEVELOPNERT

TIMOTHY P MURARAY © BARBARA ANTHONY
LUUTENANT GOVRRROR VHDERIECRETARY, OFFICE OF
CONSUMIR ATFAILS AND
ENSINESE RUGILATION

BAVID J, COTNEY
CONMISSTGNTE, OF TANRS

Apri{ 17,2012

Re: Midland fumding, L1LG
Lusiig, Glaser & Wiesy, PO

R sy
e
The Massachusetis Divigion of Benita (the Divicdon™) has rmesived your roqiiest fhy Infimoation o4 the
Yeenying statuy of the bwo entilias noled abave,

The Divirion's records fo not reflsct Migland Funding, LLO or Lugtly, Gltser & Wilson, PC us belng
Heensed fo conduet debt oolietion in the Cammenwaalth, However, planse note the Division's Opinitn D6-060
daos not require debt buyers that engage only in the pristia of pirchasng delinguont ronsumer delt for
Taveatnent purposes without vadsriaking any.aulivitiey (o Qirsellysollee bt b b Sjusnged with the Divislon .
w0 delst coilacior., Pleasenote dis |
sod 85 A debi eolles

In e Co

In addition, yous corvospondence states thet Midland Funding, LLG hue reoelved o default judgment
apningt you, Plesse nots the Divivion camnot enftrae, moedify o segatn o judgment lssued by a eourt of Jiw,
Arvordingly, the Dlivislon sdvisas yau to oaniact the Conet Clark's Offia for aselrtancs wilh fhe ivoned yased in
your complaint, Additionally, you may wish to spal¢ o art attomey to diseuss yeur legol rights undey applieubls
sietey anud Todera] fowe, The Division adviass contacng the Massushusetts Bar Aesoelytion Lewyer Roferal

Servise rt{B00) 392-6144,

The Division appreclates your consems régerding, e sforainentioned vompanles and will widntan ¢
opy af your acraglaknt on ifle should simiiar instances mise fn the fibire,

Binoerely,
Massaohusetts Divigion of Banks

Conaumar Assistanos Unit

EL{) G W FAX(MU)OEABED  « DD (B17) 0081677 ¥ wiwmassgovidoh
Gomes v, Midland No, 000335




'Im COMMONWEALTH OF I\KEASSACHU SETTS

DIVISION OF BANKS
1000 Washington Street, 10% Floar, Boston, Massr_:tchusetts 02118 .

- GREGORY BIALECKY
BEVAL L, PATRICK -SECRETARY OF HOUSING AND
GOVERNCR. . ECONOMIC DEVELOPMENT

TIMOTHY P, MURRAY BARBARA ANTHONY
TIEUTENANT GOVERNOR . UNDERSECRETARY, QFFICY OF
. CONSUMER ATFATRS AND
BUSINESS REGULATION

DAVID J, COTNEY
COMMISSIONER OF BANKS

November 1, 2012

Rory Boyle

Member _

Metriam Investments LLC
© 316 B4™ Street, #1F

Brooklyn, NY 11209

Deer Ms. Boyle:
This letter is in response to your correspondance dated Tuly 2, 2012 to the Division of Banks (the

“Division™) fn which you Toquest an opinion relative to whether & passive debt buyer is requited to be
licensad ag a debt collector in order to collsct debis in the Commonwealth of Massachuseits,

You stata that your company is &, passive debt buyer engaged in the business of acquiting

assach You spac1ﬁca11y inquite whether your company is required under the cireumstances o
obiain a 4 lector Heenge,

The Division of Benks issued an industry letter on June 16, 2006 pertaining to the-loensing™
regulation applicable to debt buyers. In addition, the Divigion of Bauks issued an opinion letter on
Cetober 13, 2006 pertamﬁlg o ‘passive” debt buyérs. If is the position of the Division that a debt buyar
who purchases debt in default but is not duacﬂy engaged In the C:DHE‘.GTZIO]J. of these purchased debts is not
‘requited to obtain 1 debt collector license proy b '

I'BVIGW

Pleese bo adyised that effective as of March 2, 2012, the Massachusetts Afttorney General has
issued new debt.collection regulations which inclnde the collection of debts owned by passive debt buyers
and impose significant new obligaticns on persoms swbject to those regulations. Such amended
regulations include a definition of “ereditor” sz “any person and his agents, servants, employees, or
attorneys engaged in collecting a debt owed or alleged to be owed to him by a debtor and shall also

TEL (517)956-1500 w  FAX (817)956-1509 = TDD (617) 856-1677 =  www.mass.gavidob
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Rory Boyle
November 1, 2012
Pags2

fuclude a buyer of delinguent debt who hires a third patty or an attoraey o collect such debt.,,” 940 CMR,
7.03. :

The conclusions reached in this letier are based solely on the facts presented, Faot patterns which
vary from that presented may result in a different position statement by the Division. The Divisfon will
review other fact patterns on a case by case basis.

Sincerely,
s
Cemy #0o0
Sandra Clarke,
Chief Operating Officer

012012
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THr COMMONWEALTH OF MASSACHUSETTS .

DIVISION OF BANKS " :
1090 Washington Street, 19% Floor, Boston, Massachusetts 62118

DEVALL PATRICK : ‘ UEDARBARA ANTHONY,
GovERKOR CONSIMER, ATFAIRS A0
GREG]{:RY BIALECK] BUSIHESS REGULATION
A v . .
“E%%Ta&%"zﬁ%m%m SO o oS i
, March 4, 2014 '
- Mr, Ashley Taylor, Ir,
Trovanan.Sanders LLE
Trothmsn Sanders Bullding
1001 Haxall Bojmt
2.0, Box 1122 (23218-1122)
Richwmond, Yirgnia 23219
Dear Mr, Taylors

This Jetier it In response 1o yout cortompondencs dated Ootober 30, 2013 to the Diviston of Banks
(Division) in which yat: request an opinion relative to whether a passive debx buyer i required fo by
licensed ag & debt oolleotor in order o angage i the calleption related notyitiey desciibed in youe leter in
Masyadhuseits,

In your correspondence yon describe your client, Midlind Fuading, LLC (Midland Funding) ns
an inditeck passive debt buying swbsidiary of Encore Capitel Group, Tao. (Etcere), Yo cuplafn that
Midland Funding's only debt sollection “activity™ is that of being the named plainiiff in lawsudts brought
against congimars on debte it hies gequired, in oiroumstances where those Tawsaits are filed on Midlmd
Funding's behaif by atiornsys lictnsed to prestics lasv In v Commonwealth bf Mavsaohyiests, Midland
Funding is desaribed as having no emiployess and es 2 vehicle for holding tifie to debt pertfulios
purchased in ifs name, :

You also state that another whally-owned subsidiary of Brcore, Midlard Credit Mansgsment,
Ine, {MCM}, pursuast to a written Servichg Apresment, is the ooly entity involved in direct debt
collection activities in Massachusetts for sveounts owned by Midkmd Funding, MCM is leetsed as &
debt collector in Massschussetts pursuant fo General Laws chepter 93, setfons 24 through 28, fuslusive
{Dehi Collevtion Law)and the Division’s reguiation 209 CMR 18.00 & sag.

The Division istued an Indusiry Letiex on Tune 16, 2006 pertaining to the licensing regulating
applicable o debt buyers. This letter confirmied that & petson purchesing o debt affer defanlt who
othorilse mests fhe definttion of a debt collestor would have to. be licensed by the Commonwealth as &
debit colloctor, In tesponse fo fnguirjes the Diviston recelved regarding the Indusity Lettes, the Division
issued am opinion letier (Opinion OQ6060) op Cotober 13, 2008 pertaining to “passive Aokt buyer," 5o
called, or debt tmyers that sngage only in the practive of purchasing consumer debts iz defhult for
investment purpases without engaging in any gotfvites fo direstly sollect on th The Qufober 13%

Tuded fhat & passiva debt buyer Iy olitais 4 s provided thef

TEL(B17) 561500 w ¢ PAX (617)956-1599 & TOD (6179361577 5 wwvemsssgovidod
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Mr, Ashlay Taylor
Marek 4, 2614
Page 2 of 2

The Division s subsequently issued numerous opinjons addressing vatious fssuss relating to the
indireot, passive debt buying industry. Most recently on November 1, 2012, the Division ixsued -
opinfon (Opinion Latter §12012) which affirmed that & debt buyer who purshases debt in default, but [y
not directly engezed in the coflestion of tegn fu debyts, Is not required
ed i ehalf.of such debi bir

ai-law loenssd fo practice law In the

Based on the opinfons set foith abuve, the Division hés conotuded that Midland Funding, as a
passive debt buyer, {8 not a debt collector under the Delbt Collection Law md fherefore does not have fo
obtain 2 livenss fom the Divisiop for the activities deseribed, You shonld note, however, that offective as
of Merch 2, 2012, the Massachusetts Attornoy General issued revised debt colleation ropulations which,
under 940 CMR 7.03, jnolude  definition of “oreditor” as “any person end his agents, servants,
employees, ar attormeys engaged in sollecting a dabt swed or alieged to be owed to him by a debtor und
shal} also include & buyer of detingnent debt who hires a third parly or an attomey fo sollee! such dets, ,,”
Although the Division has determined that Midland Funding does not require a debt collector eense 1
engage in the activities described, Midland Finding should yeview 840 CMR 7,60 ef seyf, in #5 entirely
with consideration of the reguietion’s ppplicability to Midlnd Punding's passlve debt buyer activitles in
Meassachugeity,

Please nioty that the Division continues fo monitor angaing developments at both the. state god
Tederal levels ou the {aws and regulations governiog debt collection practives, ineluding roles potensistly
brpacting passive deby buyers, In assessing whether a reconsideration of the positions expressed: i
Optnion Letter Q06060 {s warranted,

The conciusions reached in this lefter are based solely on tho facts presented, Fact patterns which
vary from that presentod may result in a different pogition statement by the Division, The Divlsion will
teview ofher fact paiterns on a ase by cuse basis,

Sinperely,

[ ' ﬁ% .L
m
Deputy Commissionsr of Banks
ard General Counsed
13020
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Synopsis

Background: Law firm engaged in debt negotiation
services sought judicial review of Banking Commissicnet's
determination that firm did not qualify for exemption from
debt negotiation statutes under the attorney exception. The
Superior Court, Judieial District of New Britain, Prescott, J.,
2014 WL 1717246, affirmed. Firm appealed,

{Holding:] The Supreme Court, Vertefeuille, I, held that law
firm's services constituted practice of Jaw, and thus aitorney
exception statute was unconstitutional to the eztent that it
permitted non-judicial regulation of firm's services.

Reversed and remanded.

West Headnotes (9)

[1] Administrative Law and Procedure
= Scope
In reviewing a irial court decision affirming an
administrative declaratory tuling, in which the
agency made nho factue] findings, bul ingtead
assumed the fruth of the facis as pled, the
reviewing court likewise takes the facts to be
those alleged in the complaint, construing them
in the manner most favorable to the pleader,

Cases that cite this headnote

2] Appeal and Errox

{31

{4

[6}

&= Review Dependent on Whether Questions
Are of Law or of Fact

Supreme Court's review of a claim that a
legislative delegation of authority violates the
constitutional separation of powers is plenary.
C.G.5 A. Const. Art. 2,

Cases that cite this headnote

Constitutional Law

&= Purposes of separation of powers
Constitutional Law

%= Encroachment ins genetal

No branch of government organized under a
constitution may exercise any power that is
10t explicitly bestowed by that constifution or
that is not essential to the exercise thereof]
thus, the separation of powers doctrine serves
a dua] function! it limits the exercise of power
within each branch, yet ensures the independent
exercise of that power. C.G.8. A, Const. Art. 2,

Cases that cite this headnofe

Consiitutional Law
&= Pncroachment on Judiciary

A statute violates the constitutional mandate
for a separate judicial magistracy onty if it (1)
represents an effort by the legislature to exercise
a power which lies exclusively uader the control
of the courts oz (2) if it establishes a significant
interference with the orderly conduct of the
Superior Court's judicial fianctions. C.G.5.A.
Const. Art. 2,

Cuses that cite this headnote

Attoraey and Client

g= Jurisdiction to admit
The judicial power inchides the exclusive
authority to fix qualifications for, as well zs
admit persons to, the practice of law in the state.
C.G.8.A. Const, Art, 2.

Cases that cite this headnote

Attorney and Chient
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(7!

(8]

&= Power and duty to control

Attorney and Client
&= Jurisdiction of Courts

The authority to discipline and regulate the
conduct of counse! is a fundamental judicial
power. C.G.3.A. Const. Art, 2,

Cases that cite this headnote

Antitrust and Trade Regulation
&~ Validity
Attorpey and Client
%= Miscellaneous particular acts or omissions

Constitutional Law
%+ Practice of law

Law firm's debt negotiation services constifuted
“practice of law,” and thus statute providing
exemption frotn requirements of debtnsgotiation
statutes only for an attomey who was natural
person and whose debt nepotiation service was
merely “an ancillery matier to such attorney's
representation of a client” wag unconstitutional
to the extent that i permitted non-judicial
tegulaiion of firm's services; law firm held itself
out ag engaged in the practice of law, firm
provided debt negotiation services in context
of consulting with clients about legal options,
firm assisted clients in preparing answers or
complaints in the event of litigation, and firm's
services were provided directly by sttorneys or
by support staff under direct supervision and
coniro! of attormeys. C.G.5.A. Const. Art. 2;
C.G.8.A., § 36a-67c(1); Practice Bool 1998, §
2-44A; Rules of Prof.Conduct, Rule 5.5.

kL

Cases that cite this headnote

Attornay and Client
&= Miscellaneous particular acts or omisgions

The fact that lay people legally may perform
debtnegotiation gervices doeg not mean that such
services do not constitute the “practice of law™
when enpgaged in by an attorney in the context
of an attorney-client relationship, Practice Book
1998, § 2-44A; Rules of Pref.Conduct, Rule 5.5.

Cases that cite this headnote

% Antitrust and Trade Regnilation
Z= Persons and transactions covered

Attorney and Chient
= Miscellaneous particular acts or omissions

Constitutional Law

&= Practice of law
Although the separation of powers provision
of the Connecticut constitution requires a
presumption, for purposes of stafute providing
exemption from requirements of the debt
negotiation statute, that an attormey who purports
to provide debt negotiation services within
the context of an attorney-clienf relationship
is asctually engaged in the practice of law,
that presumption may be overcome where the
aitorney has failed to (1) exercise meaningful
oversight over debt negotiation staff, (2) provide
any genuine legal advice or other legal services,
or (3) maintain a bona fide attorney-client
relationship with the ciient. C.G.5.A. Const. Art.
2; C.GB.A. §36a-671e(1}; Practice Book 1998,
§ 2—44A; Rules of Prof.Cenduct, Rule 5.5,

Cases that cite this headnote

West Codenotes

Held Unconstitutional
C.G.S.A. § 36a-671c

Attorneys and Law Firms

**594 Robert M. Frost, Jr, Bridgeport, for the appellant
(plaintiff),

Patrick T, Ring, assistant sttorney general, with whom were
Matthew J. Budzik, assistant attomney general, and, on the
brief, George Jepsen, aftotney general, for the appelies
(defendant),

ROGHERS, C.J,, and PALMER, ZARELLA, BEVELEIGH,
ESPINOSA, ROBINSON and VERTEFEUILLE, Js.

Opinion

VERTEFEUILLE, I
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*654 Connecticut's debi negotiation statutes, General

Statutes §§ 36a~671 through 36a~671e,' authorize the
defendant, the Banling Commissioner (commissioner), to
license and regulate persons engaged in the debt negotiation
business, Attorneys who provide debt negotiation services are
not exempted generally from such regulation, except thoss
attorneys “admitted to the practice of law in [Connecticat]
who [engage]| or [offer] o engage in debt negofiation
as an ancillary matter to such [attorneyst representation
of a client..” General Statutes § 36a-G7lc(I)(attomey
exception). The dispositive question presented by this

appeal2 is whether the debi negotiation statuytes unduly
permit the commissioner o interfere with the Judicial
Branch's regulation of the practice of law and, therefore,
violate the separation of powers provision contained in article

second of the constifution of Connecticut,” We conclude
that § 36a—671e offends the *655 stale constitution. We
therefore reverse the judgment of the frial court, which
rejected the plaintiff's constitutional challenge and dismissed
iis administrative appeal.

The present appeal arises from a petition for a declaratory
ruling that the plaintiff, Persels & Associates, LLC, a national
consumer advocacy law firm, filed with the commissioner
in 2012, seeking a determination that the plainiiff iy exempt
from the debt negotiation statutes. Before reviewing the
procedural higtory ofthe case, it will be instructive to consider
briefly the relevant statutory scheme, its history, and the
mischief to which it is directed.

Section 36a-671(a){1} defines debt negotiation as “for or
with the expectation of & fee, commission or other valuable
consideration, assisting a debtor in negotiating or attempting
to negotiate on behalf of a debtor the terms of a debtor's
obligations with one or more morigagees or creditors of
the debtor, including the negotiation of short sales of
restdential property or foreclosure rescus services....” In hig
declaratory **595 uling on the plaimtiff's petition, the
cominissioner described the origing of Connecticut's debt
negotiation statutes: “Since the economic downturn in 2007,
the [Department of Banking (department) ] has scen a
riging number of complaints against debt negotiation firms....
Connecticut residents and consumers struggling financially
are tuming to debt negotiators as an alternative to banlauptey
and as a potential solution to their increasing consumer debt
Tevels.... [M]any debf negotiators mislead debiors, collecting
thousands of dollars in [up-frout] fees without performing
any debt negotiation work and often making a debtor's
circumstances worse,... [T]he most common business model

in the industry ... requires consumers to stop paying their
debts, during which time the debtor falls [further] behind
in his or her bills, the debt itself *656 increases through
interest and collection fees, lawsuits may be brought against
the debtor, and the debtor’s already weak eredit rating will
be damaged even further.... Unfortunately, enrolling in a debt
negotiation program worsens the family's financial situation
in the overwhelming majority of cases.... [Clompanies like
[the plaintiff] ... lure in new customers, take hard-working
consumers’ limited fimds, and ultimately provide liftle or no
value for that money....

“Becanse of these serious problems, [the cormissioner]
sought statutory authority to regulate the debt negotiation
industry in 2009.... [Number 9-208, §§ 29 through 32, of
the 2009 Public Acts, which was codified as § 36a-671
et seq., was intended to] update and increase the power
of the [clommissioner to try ta protect people who find
themselves in difficult times and dealing with these kinds of
organizations.” (Citations omitted; internal quotation marks
omitted.)

There are four principal components to the regulatoty scheme
that the legislatute enacted in 2009 to address these concetms.
Firgt, any person wattting to offer or provide debt negotistion
services in Conznecticut must first obtain a license from
the department. See General Statotes § 36a-671(h), Before
issuing such a license, the commisgioner must approve the
“financial respongibility, character, reputation, integrity and
general fitness” of the applicant; General Statutes § 36a—
67 1{dX1); and the applicant must pay a fee of $1600; General
Statates § 36a671{e); and obtain a surety bond, General
Statutes § 36a-671d. Second, General Statutes § 30a—671a(b)
authorizes the commissioner to conduct an investigation into
any debt negotiation transaction, and to digeipline anyone he
finds to have violated the debt negotiation laws, committed
fraud, misappropriated fuands, or failed to perform any
debt negotiation agreement with a debtor. Specifically, the
commissioner may suspend, revoke, or refuse to renew a debt

*657 negotiation license; General Stafutes § 36a—671a(a);
order finaneial regtitution and disgorgement of fees; General
Statutes § 36a—50(c); and assess a civil penalty of up to
$100,000 per violation, General Statutes § 36a—50(b). Third,
the debt negotiation statutes prohibit the charging of up-front
fees for such services, and authorize the commissioner to

establish a schedule of maximum fees,* **596 General
Statutes § 36a-671h(b), The commissioner also may review
the fees charged by a person offering debt negotiation services
and order the reduction of excessive fees, General Statutes §

WESTLAW  © 2016 Thomson Reuters. No claiim fo original U.S. Governmant Worls. 3
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36a-671a(c). Fowurth, the statetes establish various contractual
protections that must be afforded to a debt nepotistion
conswmer; (eneral Statutes § 36a~671b(z); and provide that
any contract that fails to provide such protections is voidable
by the consumer. Ses General Stafutes § 36s—671b(c). For
example, each debt negotiation customer must be provided
a contract that containg: “(1) a statement certifying that
the person offering debt negotiation services has reviewed
the consumer's debt ... (2) an individualized evatuation of
the likelihood that the proposed debt negotiation services
would reduce the consumer's debt or debt service or, if
approptiate, prevent the consumer's resideniial home from
being foreclosed [and (3) a2 prominent notice that] the
consumer [may] cancel or rescind such contract withih three
business days after the date on which the consumer signed the
contract,” General Statutes § 36a-671b(a).

%658 Other states enacted similar protections in the wake

of the residential morigage crisis of the last decade,5
and the Federal Trade Commission passed amendments
to its Telemarketing Sales Rule fo curb deceptive and
abusive debt nepotiation practices. Among other things,
the new Federal Trade Commission regulations “set forth
disclosure requirements for the indusiry, prohibited certain
misrepresentations in the telemarketing of debt relief
services, and banned debt relief service companies ... fiom
charging fees to consumers in advaace of renegotisting,
settling or reducing unsecured debt balances, 16 C.F.R. [§
310.1 et seq.], 75 We're, [48458] 48460 ( [August] 10,
2010)....” (Citation omitted.)

Conmnecticui's debt negotiation stafutes contain a provision
that exempts certain persons from the scope of these
regulations and licensing requiremnents, See General Statutes
§ 36a-671c. As initially enacted, § 36a~071c¢ provided in
relevant part: “The provisions of sections [36a~G71 fo 36a-
671d), inclusive ... shall not apply to the following: (1)
Any aflorpey admitted 1o the practice of law in this state,
when engaged in such practice....” Public Acts 2009, No. 09—
208, § 31; see General Statutes (Rev. to 2011) § 36a-671c.
This attorney exception presumably reflected the legislature's
recognition that, nnder article second of the state constitution,
the Judicial Branch has the exclusive authority fo license and
regulate the practice of law in this state. See Lublin v. Brown,
168 Coun. 212, 228, 362 A.2d 769 (1973).

In 2013, however, the legislature amended § 36a—071¢ so
that the attorney exemption now extends only fo an “attorney
admitted to the practice of law in this state *639 who

engages or offers to engage in debf negotiation as an
ancillary matter to such atiorrey's vepresentation of a client
oo™ (Birphasis added.) Poblic Acts 2011, No. 11-216, § 43,
The legislative history is silent as to the rationale for thig
amendment. The commissioner, however, indicates that the
department iteelf lobbied the legislature for the amendment,
with the purpose of clarifying and narrowing the scope of
the aiforney exemption “[tlo combat abuse of the statutory
exemption....”

#%597 Tn his declaratory ruling, the commissioner described
these alleged gbuses as follows: “The increase in state [and
federal] regulation ... caused a patadigm shift in the industry
whereby debt relief companies changed their business models
in an attempt to avoid the [new Federal Trade Commission
rules] and atate regulation.... One of these models is the
so-called “attorney model,” whereby a debt relief company
affiliates itself with local attorneys who purport to do ‘legal
services' on behalf of clients,.,, The attorney model hag not
alleviated the problems in the debt negotiation industry, but
at times has created another avenue to mislead consamers.
Consumets are told that an attorney will represent them
in negotiations with creditors and provide legal assistance
when, in fact, the attorney's involyement is minimal or
nonexistent.... In many cases, newly admitted attorneys are
employed by national debt negotiation firms and consumers
are charged excessive [up-front] fees for legal services that
consist only of debt negotiation services.” (Citations omitted.)
The cominissioner’s findings in this respect echo thoze of
a report recently published by the New York City bar,

. which report iz part of the administrative record in this

case. See Association of the Bar of the City of New York,
“Profiteering from Financial Distregs: An Examination of the
Debt Settlement Industry” (May 2012) pp. 77-94 (New York
City Bar Report). In any #*660 event, it is this amended
attorney exermption that is the subject of the present appeal.

In 2012, pursuant to General Statutes § 4-176, the plaintiff
petitioned the commissioner for a declaratory ruling stating
that, pursuant to the attomey exception, “a lew firm
that offers debt negotiation services to its clients using
Comnecticut atiorneys is not required to have a debt
negotiation leense from the department, when the debt
negotiation services are delivered in aid of an attorney's
repregentation of a client, as evidenced by a retainer
apreement, the offering of lopal advice, and the delivery of
other services congtituting the practice of law.” In support
of its petition, the plaintiff alleged the following facts.
“[The plaintiff] is a Maryland-based, national consumer
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advocate law firm that offers legal services to its clients
in connection with compromiges of unsecured debt, defense
of creditor collection [lawsnits], protection from creditor
harassment, and banlauptey. The firm uses Connecticut
lawyers working in tandem with paraprofessional staff to
provide these services. The Connecticut lawyers are actively
involved in representing the clients and are responsible for
the actions of the paraprofessional staff under the Rules of
Professional Conduct applicable fo lawyers, Although the
Connecticut attorneys that provide services on behalf of [the
plaintiff] are licensed by the Judicial Branch and regulated
by the Statewide Grievance Committee and the Office of
Chief Disciplinary Counsel, [the piainti{f] and its Cotmecticut
attorneys donot have a separate Heense from the [department]
to provide debt negotiation services.

“In its tetziner agreements with clients, [the pleintiff] agrees
to provide, inter alis, debt negotiation services, but it also
agrees to provide other legal services clearly constituting the
practice of law. As part of the representation, the [plamtiff]
assigns a Connecticut attorney to consult with each client
about their legal options. This *661 includes legal advice
ot topics such as the appliceble statute of limitations, the
advantages and disadvantages of bankruptey, garnishment
exemptions, and Hitigation options and strategies. If litigation
develops, the assigned Connecticut aftorney assists the cient
in preparing answers to complaints and arbitration demands,
drafis respenses to discovery (if applicable), **598 drafls
cease and desist letters to creditors, and, when appropriate,
helps the client agsert olaims apainst creditors who violate
the law on collection practices. Fov an additional fee, the
[plaintiff] also offers to provide bankruptcy consultations
to those clients who cammot seitle their debts outside
of bankruptey, Thug, while it is frue that [the plaingiff]
specializes in debtreliel matters and most of its clients
receive debt-telief services, [ihe plaintiff] does so in the
context of providing legal advice and legal work that goes
beyond mere debt negotiation and settlement. ...

“['The plaintiff] keeps records detailing each attorney's and
paralegal's work on behalf of each ofits clients. Bach atforney
is required to make an electronic record of the advice giver. A
database is used to keep detailed records of every interaction
between the clients and the [the plaintiff's] attormey, and [the
plaintiff] has agreed to make these records available fo the
Office of Chief Digciplinary Counsel in the event a grisvance
is filed by a client to confirm that a Connecticut aftorney was
actively involved and supervised the paraprofessional staff
during the representation,”

The plaintiff also submitted with its petition an October,
2011 setilement agreement between the nlaintiff and the
Office of Chief Disciplinary Counsel, which agresment
disposed of grievances that had been brought against three
of the plaintiff's attorneys. Under the settlement, the plaintiff
agreed, among other things, that: (1) “For each Connectiont
client that hires [the plaintiff] to perform, inter alia, debt
settlement services, *662 [the plaintiff] will have procedures
and pelicies in place to ensure that an initial consultation
oceurs between the Connecticut client and a [plaintiff's]
attorney admitted to practice law in Connecticut™; (2) “[the
plaintiff] will have procedures and policies in place to ensure
that the inftial consultation fee is not collected until such
titne as the initial consultation has occurted and the fee is
earned”; and (3) “[the plaintiff] will have [policies], training,
and procedures in place 1o ensure that there is adequate
supervision of parafegals and other [nonlawyer] assistauts....”
The Office of Chief Disciplinary Counsel also recognized
that “the natore of [the pleintiff's] practice and the manner
in which legal services are rendered through Connecticut
attorneys is relatively new....”

Before ruling on the plaintiffs petition, the commissioner
invited public comment thereon, Thirteen comment letters
were filed in response. One letter, submitted by the Deputy
Chief Court Administrator for the Comnecticut Judicial
Branch, indicated that “[t]he Judicial Branch shares the
[department’s] concerns regarding the infiltration of debt
negotiation firms into owr state and the goal of protecting
owr citizens from unscrupulous tactics used and ineffective
services rendered by these unlicensed enfities.” The Deputy
Chief Court Adminigtrator also expressed the concern,
however, that the department not unduly encroach on the
Judicial Branch's authority to regulate attorney conduct,
A second comment lefter, submitted on behalf of other
national Jaw firms offering debt negotiation services, broadly
supported the plaintff's pefition,

The other eleven comment letiers opposed the petition and
alleged that the plaintiff had omitted material facts about
its business operations. These comments were submitted
by members of the Connecticut bar, including various
congumer protection, bankruptey, and debt collection/
settlement siforneys; a former Chief *663 Disciplinary
Counsel of the State of Connecticut; and six goverument
agencies and nonprofit organizations that serve the interests
of low income and other vulnerable **599 censumers. For
the most part, these letters echoed four themes,
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First, members of the Connecticut bar and consumer advocate
organizations alleged that the plaintiff ané other national
debt nepotiation companies prey on uninformed consumers
whose financial problems leave them desperate for nssigtance
and vulnersble to false or misleading markefing claims.
The comments alluded to “numerous reports and consumer
complaints that unscrupulous entities holding themselves
out as debt negotiation firms frequently take advantage of
conguwmers by charging large, [up-front] fees while providing
little or no relief....”

The second theme that repeatedly emerged from the public
comment letters was that, in its petition, the plaintiff
materially misrepresented the nature of its business model.
Specifically, commenters alleged that the plaintiff and its
affiliates do not 1n fact engage in the practice of law, they
are simply debt negotiation companies masquerading as law
firms, and they use attorneys as a facade to circumvyent
state regulations such a8 § 36a-671 et seq. The substance of
the charge is that although Connecticut attorneys ostensibly
oversee the plaintiff's debt negotiation services, in fact these
attorneys do litfle actnal work and the artangemert is devoid
of any of the indicia of the bona fide practice of law, The
public comment letters finther contend that, because most
established attorneys refuse to lend their support to such a
scheme, debt negotiation companies such as the plaintiff are
forced to target newly minted attorneys, whom they can more
easily exploit.

As a result of these practices, the commenters contend,
financially iroubled Connecticut consumers have *664
suffered a range of harms. They are deprived of their limited
funds, and are subjected to lawsuifs, bank executions, and
wage garnishments. In addition, because they are falsely
assured that the debt negotiation companies and their
attorneys will bandle any litigation and settle outstanding
debts prior to judgment, consumers are deferred from seeking
out bona fide legal assistance.

A third theme fiequently echoed by the public comment
letters was thaf these various complaints and allegations have
been the subject of numerous legal and administrative actions
against the plaintiff in other jurisdictions, The commenters
referred the commissioner to individual lawsuits, consumer
class actions, attorney grievances, and administrative actions
that have been brought against the plaintiff, its officers, or
affiliated entities in Florida, Kansas, Maryland, Misscuri,
Notth Carolina, and Washington, ag well ag Connecticut. In

particular, they emphagized one decision of the United States
Bankruptey Court for the District of Kansas, which concladed
that “[the plaintiff] and [its local Kansas counsel] may hold
themselves out as lawyers providing unbundled, limited legal
representation, but there i3 plenty of evidence ... that they
walk, swim, and quack like a credit services organization
that supplies deht settlement services while posing as a law
firm,” (Internal quotation marks omitted.) In re Kinderknecht,
470 B.R. 149, 185 (Bankr. D Kan.2012), objections overruled
sub nom. Parfs v, Persels & Associates, LLC 509 BR.
345 (D.Kan.2014). Commenters also submitted the resulis
of a Freedom of Information Act request to the Federal
Trade Commission that disclosed seventy-four administrative
complaints against the plaintiff and approximatelty 200
complaints against its varfous affiliates. The commenters
comntend that these cases cast serious doubt on the plaintiff's
claim thzt its Iocal attotneys are actively involved in each debt
negotiation representation.

**600 *665 The fourth concern reised by many of the
public comment letters submitted to the commissioner is that
if the tail is fruly wagging the dog here, and nenlawyer
debt negotiation enfities or personnsl are both directing
the plaintiff's debt negotiation business and performing the
majority of the allegedly legal work, then affording firms
such ag the plaintiff frrenvmity under § 36a—671c wiil create a
regulatory void. Such firms will be exempt from regulation by
the department, because they purportto provide legal services
under the supervision of Connecticut attorzeys. Because they
themselves are not Connecticut attorneys, however, they also
fall beyond the reach of the Statewide Grievance Committes
and the Office of Chief Disciplinary Counsel. Although the
local Conneecticut attorneys who do such firms' bidding will,
of course, be subject to discipline, if those attorneys are
merely pawns of the debt negotiation companies, and are
not the ones who are managing and profiting from those
businesses, then disciplining them will do little either to deter
abuses or to protect and recompense vulnerable consumers.

Lastly, one commenter submitted to the commissioner the
previously referenced New York Cify Bar Report, which
reiterates and documents many of these allogations. That
report concludes, among other things, that: (1) “thousands
of New Yarkers have ... experienced not financial loss and
lasting financial harm due to their involvement with debt
settlement service providers”; New York City Bar Report,
supra, p. at 1; {2} “enforcement agencies have filed dozens
of enforcement actions against unscrupulous operators™; id.;
(3) “[aln extensive publc record details widespread and
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systematic deceptive and abusive practices”; id.; and {4
providers' use of the © “purported attorney model’ ” to take
advantage of loopholes in consnmer protection regulations is
“egpecially troubling.” Id., p. 2.

*666 Turning to the statutory language, the commissioner
determined, as a matter of law, that the attorney exempiion
cortaired in § 36a-671c “provides an exemption .. only
for a natyral person who! {(a) is an attorney admitted to the
practice of law in Conuectiout; and (b) iz not retained to
perform, and does not pecform, debt negotiation services ..
as the primary purpose of the representation, which shall be
determined on a case-byy-case basis in. light of ali of the facts
and circumstances,

“In addition, [the] [d]epartment wiil take a no-action position
for a law firm that is a partnership, limited liability company
or professional corporation engaging or offering to engage in
debt negotation services .., to be performed and perfonmed
exclusively by an attorney admitted to the practice of law
in Connecticut who is: (a) a partner or shareholder of the
law firm, as the case may be; and (b) the only contact with
the debtor and the debtor's mortgagee(s) or creditor(s), as
the case may be; and provided that the finm is not refained
to perform, and does not perform, debt negotiation services
as the primary purpose of the representation, which shall be
determined on a case-by-case basis in light of all of the facts
and circumstances.” (Emphesis added.)

On the basis of the facts alieged in the petition, the
commissioner concluded that the plaintiff does not qualify
for exemption from the debt negotiation statutes under
the aftormey exception, because the plainiiff is not a
natural person and it performs debt negotiation services,
including communications with clients and creditors, through
paraprofessional employees who atre not attorneys admitted
to the practice of law in Connecticut and who are neither
shareholders nor partners of the firm. Accordingly, the
cominissioner ruled that, under *%601 iis alleged business
modgl, the plaintiff would require Heensure in order to offer
its debtnegotiation *667 services to Connecticut consumess,
snd its provision of those services would be subject to

oversight by the depattment, 6

The plaintiff appealed from the commissioner's ruling to the
Superior Court, challenging the commissioner's interpretation.
and application of § 36a-67ic. Tho coust, Prescott, J,
affitmed the commissionet's declaratory rufing, concluding,
a8 a matter of law, that: (1) the attomey exception appliss

only to natiural persons; (2) it was not improper for the
commissioner, in constroing § 36a-67 ¢, to adopt a “primaty
purpose” test pursuant to which the depariment will take
enforcement action for unlicensed debt negotiation activity
apainst an otherwise qualifying attorney or law firm where
debt negotiation 1s, or reasonably could be understood by the
debtor to be, the primary purpose of the relationship or the
actual services performed; (3) the commigsioner did not abuse
his discretion in adopting a no action position that exempted
only those law firms that provide debt negotiation services
solely via partners or shareholders; (4) the plaintiff lacked
standing to challenge this no action policy; and (5) becaunse
debtnegotiation does not constitute the praciics of law, § 36a—
671c does not unconstitutionally delegate o the department
the authority to license and regulate the praciices of law,

On appeal to this court, the plaintiff challenges each of these
conclusions, Because we agree with the plaintiff as to its fifth
challenge, and conchide that the attorney exemption violates
the constitational separation of powers, we need not address

the plaintiff's other claims. 7

[l 121 %668 The following principles govermn the
disposition of the plaintiff's constituional chailenge. In
reviewing a trial courts dismissal of an appeal from an
administrative declaratory ruling, we must take the facts to
be those alleged in the complaint, construing them in the
manner most favorable to the pleader, See Pamela B. v. Ment,
244 Conn. 296, 308, 709 A.2d 1089 (1998). Our review of
a claim that a legiglative delegation of anthority violates the
constitutional separation of powers is plenary. See Perry w
Perry, 222 Conn, 799, 802, 611 A.2d 400 (1992), overruled
on other grounds by Bryant v. Bryant, 228 Conn. 630, 636 1,
4,637 A2d 1111 (1994}, and Tomasse Bros., Inc. v, Qetober
Dventy-Four, **602 Inc, 230 Conn. 641, 65859, 646 A2d
133 (1994).

[3] With respect to the plaintiff's copstifutional claim, we
have explained that “[t]he primary purpose of [the separation
of powers] doctring is to prevent commingling of different
powers of government in the same hands.... The constitution
achieves this purpose by preseribing limitations ard duties for
each branch thet are essential to each branch's independence
and performance of assigned powers.... It is axiomatic that
1o branch of goverament organized under a consiifition may
exercise any power that is not explicitly bestowed by that
constitution or that is not esgential to the exercise *669
thereof ... [Thus] [(the separation of powers doctrine serves
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a dusl fumetion: it limits the exercise of power within each
branch, vet ensutes the independent exercise of that power....

[4] “In the context of challenges to statutes whose
constittional infirmity is claimed to flow {rom impermissible
intrusion wpon the judicial power, we haye refused to
find constitutional impropriety in & statute simply because
it affects the judicial function... A statute violates the
constitntional mandate for a separate judicial magistracy
only if it [1] represents an effort by the legisiature to
exercise a power which lies exclugively under the control
of the courts .. or [2] if ii establishes a significant
interference with the orderly conduct of the Superior Court's
judicial fimctions.” (Citation omitted; intesnal quotation
marks omitted.) State v. McCahill, 261 Conn. 492, 503, 811
A.2d 667 (2002). In the present case, the plaintiff alleges that
the debt negotiation statutes violate the first prong of this test.

‘We have held unconstitutional under this test statutes that:
interfered with the authority of the Superior Court to sei
postconviction bail; see id., at 520-204, 320F, 811 A.2d 667;
infringed on the Superior Court's control over the discovery
process; see Stafe v. Clemente, 166 Conn, 301, 516, 353
A.2d 723 (1974); imposed nenfudicial duties on 8 judge of
the Superior Court; see ddams v. Rubinow, 157 Conn. 150,
175, 251 A.2d 49 (1968); and intruded on the power of
the udiciary to {ix the qualifications for admission to the
practice of law, See Hetberger v. Clark, 148 Comn. 177,
191, 169 A.2d 852 {1961); see also State ex rel. Kelman v.
Schaffer, 161 Conn. 522, 529, 250 A.2d 327 (1971) (noting
that “General Assembly lacks any power to make rules of
administration, practice ot procedure which are binding on. ...
constitutional courts™), overruled on other grounds by *670

Serrani v, Board of Ethics, 225 Cona, 305,309 a. 5,622 A2d
1009 (1993); Macy v. Cunningham, 140 Conn, 124, 132, 98
A.2d 800 {1953) (noting that supervision of trusts, includng
appointment of successor trustees, is purely judicial function,
statutory abridgement of which would be unconstitutionsl).
We emphasize that “Ti]t has been the policy of our courts
mote offen than not to defer to the legislature, especially
in that indefinable area of power that exists between these
two departrnents of government, In those instances, however,
where there was a clear invasion of judicial power by the
legislature, these cases illustrate that the courts have not
hesitated to step in. This was not done a8 a manifestation
of the cowt's own power but as a duty imposed by the
constitation fo keep the three great departments of the
government separate. Otherwise, acquisscence o a gradual
invasion of the judiciary by the legislature would eventually

render the former little more than a judicial staff of the
legislature. All pretense of independence would disappear and
the judicial power would come to rest again in the hands of the
General Assemibly as it did prior to the year 18187 #%603
State v, Clemente, supra, at 515,353 A 2d 723,

Tn the present case, the plaintiff contends that, under the facts
as alleged, the debt negotiation statutes impermissibly intrude
on the judiciary's exclusive autherity to regulate atforney
conduct and licengure, For example, the plaintiff argnes that
subjecting Comnecticut licensed debt negotiation attorneys,
and those persons whom they supervise pursuant fo rules
5.3 and 3.5 of the Rules of Professional Conduct, to the
licensing and regulatory requirements imposed by the debt
negotiation statutes would, among other things, improperly:
(1) give the commissioner the authority to determine which
aftorneys in this state have the “character, reputation, infegrity
and general fitness” to provide debt negotiation services in
conjunction with their practice of law; General Statutes §
36a~671{d}{1); (2) requive *671 that Connecticut atlomeys
obtain additional licenses from and pay hefty licensing fees
to agencies cutside the Judicial Branch in order to offer
traditicnal legal services; and (3) impinge on the Judicial
Branch's exclusive authority to suspend or disber attorneys
whao have engaged in professional misconduct. We agree.

[5] “The judicial power includes such power as the
courts, under the English and American systems of
jurispradence, have always exercised in legal and equitable
actions.” (Infernal quotstion marks omitted)) Stare w
Clemente, supra, 166 Conn. at 509, 353 A.2d 723, This power
mchydes the exclusive authority to “[fix] qualifications for,
as well as [admit] persons to, the practice of law in the
state....” (Citations omitted,) Id., at 314-15, 353 A.2d 723;
accord Srate Bar Assn. v. Connecticut Bank & Trust Co., 145
Conn. 222, 231, 140 A.2d 833 (1958). The control of the
judiciary over standards for admission to the bar is a matfer
of long tradition; it reflects and is justified by the unique
statos of attorneys as commissioners of the Superior Court
and the special role they play in the administration of justice.
See generally In re Application of Griffiths, 102 Conn, 249,
204 A2d 281 (1972), rev'd on other prounds, 413 U.S. 717,
93 S.Cr. 2851, 37 L.Bd.2d 910 (1973); Hetberger v. Clark,
supra, 148 Conn. at 186-89, 169 A.2d 652; see also ('Hrien's
Petition, 79 Conn. 46, 49-50, 63 A. 777 (1906} (exclusive
power of admitting attorneys has resided with Connecticut
judiciary since early elghteenth centiry), overrnled on other
grounds by In re Application of Dinan, 159 Conn, 67, 72,
244 A2d 608 (1968), For these reasons, we have made

WESTLAW © 2016 Thomson Reuters. Mo claim to ariginal L35, Government Works. 5




Persels and Associates, LLG v. Banking Com'r, 318 Conn, 652 (2015}

122 A,3d 592

clear that “[n]o statute can control the judicial department
in the performance of its duty to decide who shall enjoy
the privilege of ptacticing law™; (internal quotation marks
omitted) Stare Bar Assn. v. Connecticut Bank & Trust Co.,
supra, at 232, 140 A.2d 863; and that “Jalny attempt cn the
patt of the legislative department fo direct what the rules
[for attorney admission] shall be, and to determine ¥672
what qualifications applicants for admission shall possess,
{ransgresses the constitutional power of that department.”
Heiberger v. Clark, supra, at 191, 169 A.2d 652,

[6] Italeois well established that the “authority to discipline
and regulate the conduct of counsel; Bwrholomew v
Schweizer, 217 Conn, 671, 677, 587 A.2d 1014 (1991}
is a “fundemental judicial power...” Id. at 681, 587 A.2d
1014, Although we have recopnized that the legislature
exercises concurrent jurisdiction over certain aspects of
attomey conduct; see Heslin v Commecticur Law Clinic
of Trantolo & Trantels, 190 Coun. 510, 461 A 24 938
{1943} (attorneys not exempt from Connecticwt Unfair Trade
Practices Act, General Statutes § 42--110a et seq.); **604
we since have clarified that the authority of the legislature to
regulate attomey conduct is limifed to “the entrepreneurial or
commercizl aspects of the profession of law.” Haynes v. Yale—
New Haven Hospiial, 243 Conn. 17,35, 699 A.2d 964 (1997),
Regulation of the actual practice of law, by contzast, remains
the sole province of the judiciary. See Litbiin v, Brown, supra,
168 Conn, at 228, 362 A.2d 76% (“[attorneys”] admission to
practice and their professional conduct after admission ate
essentially matters fo be regufated by the judicial department
of the state” [internal quofation marks omitted ); but see
Massameno v. Statewide Grievance Commintee, 234 Conn.
539, 568, 663 A.2d 317 (1995) (judiciary has inherent power
to regulate attorney conduct but such power overlaps that of
executive branch with respect to discipline of prosecutors);
Lublin v. Brown, supes, at 228, 362 A.2d 769 (recognizing
that “inherent power of the judicial department to control
admission to the bar, to discipline its members, and to
presoribe rules for their conduct as officers of the court
does not confer upon those members Immumity or exemption
from tex assessments or civil and criminal statutes of general
application™).

%673 Tt is clear, then, that the judiciary wields the sole
authority to license and regulate the genesal practice of law
in Connecticut. It is equally clear, however, that the judiciary
does nct exercise exclusive control over attorney conduct
insofar as an attorney is not engaged in the practice of law.
Accordingly, the central question presented by this appesl is

whether an attorney who provides debt negotiation services
as characterized by the plaintff in this declaratory action is
thereby engaged in the practice of law.

Practice Book § 2-44A defines the practice of law
broadly. That section provides in relevant part: “(a) General
Definition: The practice of law is ministering to the legal
needs of another person and applying legal principles and
judgment to the circumstances or objectives of that person,
This includes, but 1s not litited to:

(1) Hoiding oneself out in any manner a¢ an attorney, lawyer,
coumselor, advisor or in any other capacity which diractly ot
indirectly represents that such person is either (a) qualified
or capable of performing or (b) is engaged in the business or
activity of performing any act constituting the practice of law
as herein defined.

“(2) Giving advice or counsel to persons concermning or with
respect to their legal rights or respensibilities or with regard
{0 any matter involving the application of legal principles to
Tights, duties, obligations or liabilities,

“(3) Drafting any legal document or agreement involving or
affecting the legal rights of a person,

“(4) Representing any person in a courf, of in a
formal administrative adjudicative proceeding or other
formal dispute resolution process or in eny administrative
adjudicative proceeding in which legal pleadings are filed or
a record is established as the basis for judicial review.

*§74 “(5) Giving advice or counsel to any person, or
representing or purporting to represent the interest of any
person, in a transaction in which an interest in property is
transferred where the adyice or counsel, or the representation.
or purported Tepresentation, itvolves (ay the preparation,
svaluation, or interpretation of docwments related to such
fransaction or to implement such fransaction ot (b) the
evaluation or interpretation of procedures to implement
such transaction, where such iransaction, documents, or
procedures affect the legal rights, obligations, liabilities or
Interests of such person ...

*:605 “(6) Engaging in any other act which may indicate
an oceurience of the authorzed practice of law in the state
of Connecticut as established by case law, statute, ruling or
other authority.
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*“Documents’ includes, but is not [imited to, contracts, deeds,
easements, mortgages, notes, releases, satisfactions, leases,
options ... and ary other papers incident to legal actions and
special proceedings.,..” Practice Book § 2-44A. Seetion 2—
444, in defining what constitutes the unauthorized practice of
law, also provides for certain exceptions, which we discuss
hereinafter.

[7]1 The plaintiff cantends, and we agree, that this definition
of the practice of law is sufficiently capacious to encompass
the various types of services that the plaintiff purports to
provide under the auspices of its debt negotiation business.
Fitst, the services that the plaintiff provides bear ell the
external indicia of the practice of law, The plaintiff is a law
firm; 1t purpottedly enters into retainer agreements through
which it expressly purports to provide legal services; and it
alleges in the present zction that its Conuecticut attorneys
enter into attorney-cliett refationships with each Connecticut
client, On the basis of these representations, we must *675
conclude that the plaintiff “fholds itself] out.., as an attorney,
lawyer, counselor, advisor [or otherwise] ... (a) qualified or
capsble of performing or (b) ... engaged in the business or
activity of performing any act constituting the practice of
law,...” Practice Book § 2-44A(8)(1),

Second, the plaintiff alleges that it provides debt negotiation
services in the comtext of “consult[ing] with each client
asbout their legal options ... [including providing] legal advice
on topics such as the applicable statute of limitations, the
advantages and disadvantages of bankruptcy, garnighment
exemptions, and litigation options and strategies.” This is
consistent with the pyblic comment letters received by
the commissioner acknowledging that many Commecticut
attorneys frequently assist their clients in negoiiating
mortgage, consumer, and other forms of debt in the context
of providing quintessential legal services such as advice as
to the enforceability of debts, defense of collection suits, and
representation in bankruptcy proceedings. See also New York
City Bar Report, supra, p. at 77 (“[flor many practitioners,
legitimate debt settlement negotiation comprises a part of
their bona fide practice of law through which clients resolve
debt issues™). The plaintiff's representations, if true, fhus
indicate that the debt negotiation services that it provides are
ingeparably bound together with giving legal advice as fo the
transfer of property interests, preparing and evainating related
documents, and assisting with potential litigation arising from
such transactions. See Practice Boolc § 2-44A(a}(3).

Third, the plaintiff represents that “[i]If litigation develops,
the assipned Connecticut attorney assists the client in
preparing aaswers to complaints and arbitration demands,
drafis responses to discovery (if spplicable), drafis cease
and desist letters to creditors, and, when appropriate, helps
the client agsert claims againgt #676 creditors who violate
the law on collection practices. For an additional fee, the
[plaintiff] also offers to provide bankrupicy consultations
to those clients who cannot settle their debts cutside of
bankreptey.” Although it is not entirely clear from the
complaint, it appears, based on these representafions, that
the plaintiff also may draft legal docyments or agreements
for its debt settlement clients; see Practice Book § 2-44A(a)
{3); and represent those clients in court or in other formal
dispute reschtion processes. See Practice Book § 2~44A(a)
(4). Atthe very least, such services would appear to qualify as
“other actfs] **606 which may indicate an ccowrrence of the
authorized practice of law....” Practice Book § 2—44A(a){(6).

The plaintiff further represents that, under its business
plan, all of these legal services are provided either directly
by Connecticut aitorneys or by paralegais and other
support staff under the direct supervision and conirol of
Connecticut attorneys. Accordingly, taking the allegations
in the commplaint as trus, as ‘we must, we are compelled to
conclude that the debt negotiation services that the plaintiff
provides are inextricably bound together with the practice of
law by licensed Connecticut aftorneys. See, e.g., Kowaleski
. Rubel, Statewide Grievance Committee, Opinion No. 13—
0267 (April 17, 2014) {concluding that Pennsylvania attorney
who agsisted Connecticut resident in debt modification and
reworking of tnottgage engaged in unauthorized practice of
law). Accordingly, their regulation falls under the exclusive
avthority of the Judiciai Branch. In their current form, the debt
negotiation statutes therefore offend the separaiion of powers
provision of asticle second of the state constitution and are
unenforceable with respect to Connecticut atforneys engaged

in the hona fide practice of law, ¢

*§77 Two points bear further discussion. First, we consider
the commissioner's argument that debt negotiation services
cannot constitate the practice of law because such services
legally may be provided by nonattorneys without mnning
afoul of General Statutes § 31-88, which prohibits the
practice of law by persons not admitted as attorneys. The
trial court found this argument persuasive, as have certain of
our sister courts. Ses, e.g., Erwin & Erwin v, Bronson, 117
Ot.App. 443, 44647, 844 P.2d 269 (1992), review denied,
317 Or. 271, 858 P.2d 1313 {1993}, We, however, do not.
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Bven if we were to assume that the comumisgioner's premise
is true, and that nenatiorneys may legally provide basic
debt negotiation services in Connecticut without violating
§ 51-88, the conclusion does not follow that sach services
do not constitute the practice of law when petformed oy
Connecticut atforneys within the context of an atforney-
client relationship, Rather, it is weil established that there
are & number of services that may legally be provided
by laypeople tut, when performed by attorneys, constitute
the practice of law. Practice Book § 2-44A, for example,
containg an “[elxceptions™ section, which lists a dozen
gotivities that are permiited to be performed by amy person
“[wlhether or not [they constitute] the practice of law....”
Practice Book § 2-44A(b). Those activities include but are
not limited te: acting as an authorized %678 representative
before administrative agencies or in adminigtrative hearings;
Practice Book § 2-44A{b)(2); “Is]erving in a neutral capacity
as a mediator, arbitrator, conciliator or facilitator™; Practice
Book § 2-44A(b)(3); “[platticipating in labor #%607
negotiations, arbitrations, or conciliations arising ander
collective bargaining rights or agreements”; Practice Book
§ 2-44A(bY4); “[alcting as a legislative lobbyist”; Practice
Book § 2-44A(bY6); “[plerforming statutorily awthorized
gservices as a reat estate agent or broker licensed by the state of
Comecitcut”; Practice Book § 2-44A(bY9); and “[pJreparing
fax returns,...” Practice Book § 2—44A(b)(10), Section 2—
44A therefore impliciily recognizes that these activities,
although permissible for nonattomeys, may constifute the
practice of law when performed by attorneys in the context
of an aftorney-client relationship. Indeed, some of these
practices are “commonly understood to be the practice of
law’"; Statewide Grievance Committee v. Patton, 239 Conn.
251, 254, 683 A.2d 1359 (1596); and were traditionaily
considered to be quintessentially legal services.

[8] The official commentary to rule 5.5(c)(4) of the Rules
of Professional Conduct likkewise recognizes the existence
of “services that nomlawyets may perform but that are
considered the practice of law when performed by lawyers.”
See also I re Darlene C., 247 Com. 1, 16, 717 AZ2d
1242 (1998) (Bordem, J, concuriing) (activities such ag
filing papets i court may constitute practice of law when
performed by attorneys but not when permissibly performed
by laypeople). Accordingly, the fact that laypeople legally
may perform debt negotiation services does not mean thet
such services do not constituie the practice of law when
engaged in by a Commecticut attorney in the context of an

aftorney-client relationship. ?

*§79 Second, we hasten to emphasize that our conclusion
that the commissioner lacks the constitutiona! authority to
license and regulate the provision of debt negotiation services
as characterized by the plaintiff is predicated on the plaintifi's
repregentation that its employees and affilistes provide such
services to Connectiout residents only (1) under the direct
supervision and control of licensed Connecticut attorneys,
pursuant to rules 5.3 and 5.5 of the Rules of Professional
Conduct, and (2) only in conjunction with the bona fide
praciice of law. If the commissicner were to determine,
however, that, in a particular case, the plaintiff or another debt
negotiation company was merely using Connecticut atforneys
as a front or facade to circumvent the debt nepotiation
statites, then there would be no separation of powers problem
and the commissioner would not be barred from exercising
his full statutory authority. The plaintiff itself appears to
concede this peint, and our sister courts have concluded
likewise, See, e.g., In re Kinderknecht, supra, 470 B.R, at 172;
gee also New York City Bar Report, supra, p. 3 (*[t]o the
extent attorneys engaged in these enterprises are not acting
as atforneys, their conduct would fall outside the scope of
the Rules of Professional Conduct and should therefore be
included in the statntory scheme™).

[91 Aithough the separation of powers provision of the
state constitution requires **608 that the commissioner
presume, for the purposes of § 36a—67 ¢, that 4 Connecticut
attorney who purports to provide debt negotiation services

*680 within the context of an attomey-client relaticnship
is actually engaged in the practice of law, that presumption
may be overcome where, for example, the comumissioner
determines that the Conuecticut attorney has failed 1o (1)
exercise meaningfizl oversight over debt negotiation staff, (2)
ptovide any genuine legal advice or other legal services, and/
or (3) maintain a bona fide attornsy-client relationship with
the client, Tn such cases, the person or persons providing
debt negotiation services would not qualify for the attorney
exempfion,

Finally, we note that the Office of Chief Disciplinary Counsel
is well aware of its duty to regulate lawyers when they
are acting as debt negotiators, and we frust that it will
continue to monitor vigilantly their activities and fees in
this area of practice. We expect that that office, if asked
to pass upon the fees charged by the plaintiff or other debt
negotiation companies, will take the statutory fee cap and
the commissioner's maximum fee schedule fnfo congideration
in determining whether the fees charged are reasonable. We
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likewise trust that Connecticut attorneys, both newly admitted
and experienced, will remain mindful of the potential ethical
pitfalls they mey encounter in this area of practice. In this opinion the other justices concurred.

The judgment is reversed and the case is remanded to the  All Citations

trial court with direction to render judgment sustaining the

318 Conn. 652, 122 A.3d 592

plaintiff’s appeal.

Footnotes

1

The debt negofintion statutes were amended since the plaintiff initiated this declaratory judgment action in 2012; ses,
2.49., Public Acts 2014, Nos. 147, 14-89 and 14-122; however, the changes are not relevant to this appeal. For the sake
of convenience and clarity, we refer o the current revision of the sfafutes.

The plaintiff appealed from the Judgment of the trial court o the Appellate Gourt, and we transferred the appeal to this
court pursuant to General Statuies § 51-188(c) and Practice Book § 65-1.

Article second of the constifution of Connecticut, as amended by article eighteen of the amendments, provides inrelevant
part: “The powers of government shall be divided info three distinct departments, and each of them confided to a separate
magistracy, to wit, those which are Jegislative, to one; those which are executive, to another; and those which are Judicial,
to another...."

Pursuant fo this authorlty, the commissicner has established a schedule of maximum debt negotiation fees. See
Connecticut Dept. of Banking, “Debt Negotiation: Schedule of Maximum Fees,” {last modified September 28, 2003},
avallable at hitp://fwww.ct.govidob/cwplview.asp?a=2232&4=447776 (last visited August 27, 2015)., The schedule
provides, among other things, that: (1) an initial debt negotiation set-up fee may not exceed $50; (2) a monthly service
fee may not exceed $8 per creditor and $46 tofal; and (3) total aggregate fees may not exceed 10 percent of the amount
by which a consumer's debt is reduced as part of each sattlement. Id.

See Assaclaiion of the Bar of the City of New York, "Profitesring from Financial Distress: An Examination of the Debt
Settlemeant [ndustry” (May 2012} Appendix E, pp. 171-84 (New York City Bar Report) {chart depleting cusrent state
regulations).

The commissioner did not determine either (1) whether the plaintiff's business model for providing debt negotiation and
related services would quallfy for the aftorney exemption under the commissioner's “primary purpose” test, or {2) whether
§ 36a~871c vivlated the separation of powers provisions of the stafe constitution.

Ordinarily, it is the practice of this court to resolve all of an appellant's staiufory and administrafive clalms befors
consldering any constitutionat challenges. We have made exception to that rule, however, when “sufficient public interest
warrants such a review™, Stafe v. DeffaCamera, 186 Conn, 557, 581, 353 A.2d 750 {1974); and when the appellant's
constitutional challenge is clearly meritorious, See, e.g., Leydon v. Greenwich, 257 Conn. 318, 333 n, 20, 777 A.2d
552 {2001) (concluding that challenged ordinanca violated federal and state constitutlonal rights to engage in protected
expressive and assodclational activities, rather than addressing merits of Appellate Court's determination that crdinance
violated state common-law doctrine governing municipal parks). We conclude that both conditions are satisfled here, and
we therefore resolve this appeal on the constitutional issue, Gf, Helberger v. Clark, 148 Conn. 177, 184, 191, 169 A.2d
552 {1981) {reaching question whethert statute that sbridged qualiftcations for admission to Connecticut bar for afforneys
admitted fo practice in other sfafes violated separation of powers, despite procedural defects in appeal, because matter
was one of great public importance).

The commissioner has directed our afteniion to several cases in which sister courts cansidering similar challenges
have reached confrary conclusions. See, e.g., Brown v. Consumer Law Associates, LLC, 283 FR.D, 602, 609
{E.D.Wash.2012); Hays v. Ruther, 298 Kan. 402, 411, 313 P.3d 782 (2013); Eric M. Berman, P.C. v. New York, 2015
N.Y. Slip Op. 05584, 25 N.Y.3d 684, 37 N.E.3d 82 (2015}, Those cases are factually dlstinguishable, howsver, or employ
reasoning with which we disagree. For example, the New York Court of Appeals reffed on the fact hat the debi collection
practices at issue did nof constitute the practice of law and, in fact, the local law itself “clearly states that i does not pertain
to attomneys whe are engaged in the practice of law on behalf of a particular client.” Eric M. Berman, P.C. v. Now York,
supra, at 537, 37 N.E.3d 82. In the present case, by cantrast, we have concluded that debi negotiation, as characterized
by the plaintiff, does constilute the practice of law when performed by an attorney.

WELTLAYW © 2016 Thornson Reuters, No claim fo original L.8. Government Works. 12




Persels and Associates, LLGC v. Banking Com'r, 318 Conn. 652 {2015)
122 A3d 592

9 The commissioner's reliance on Bysiswicz v. Dinardo, 298 Conn. 748, 6 A.3d 726 (2010}, Is misplaced. In that case
wa addressed the inverse question, namely, whether the mere fact that an attorney engages in certain conduct thereby
renders it the practice of law. In concluding that conduct in which an attorney engages outslde the confext of an attorney-
¢lient relafionship does not consfitute the practice of law, we did not address the issue of whether an attorney may, as
part of the practice of law, engage In conduct that would not qualify as the practice of law if performed by a layperson.
Indeed, in Bysfewicz, we observed that nonatterneys historically were permitted to engage in various conrduct that was
“sommonly understood to be the practice of law” when performed by attorneys. (Internal quotation marks omitted.} Id.,
at 768, 6 A.3d 728.

End of Document © 2016 Thomson Reuters, No ¢laim to original U.3. Government Works.
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Robert E. GIBBONS, Aann K. Lambert,
Pamela H. Wilmot, Lael E.H, Chester,
Richard C. Lord, Susan Reid, and a class
of similarly situated persons, Plaintiffs,

V.

William F. GALVIN, in his officfal capacity as
Secretary of the Commonwealth of Massachusetis
and Marie Marra, in her official capacity as
Supervisor of Lobbyist Registration, Defendants,

Civil Action No. 12—3278.

i
Feh. 4, 2013.

MEMORANDUM OF DECISION AND
ORDER ON DEFENDANTS' MOTION
FOR JUDGMENT ON THE PLEADINGS

JANET L. SANDERS, Justice.

*1 This case by a group of state lobbyists challenges the
defendants' application of the state lobbying statute and raises
the question of what that statufe means in requiring the
lobbyists to disclose their “direct business agsociations” with
public efficials. The matter 18 now before the Court on the
defendants' Motion for Fudgment on the Pleadings. Plaintiffs
aot only oppose that motion bt seek judgment in their favor
on Count T of the Complaint, which seeks a declaration that
the defendants' conduct is not in accordance with the statuie
and is therefore invalid, For reasons set forth below, this Court
concludes that the plainiiffs are entitled to judgment in their
favor.

BACKGROUND

The facts necessary to resolve this motion are not disputed.
The plaintiffs are all “legislative agents” andfor “execuative
agenis” as defined hy Gle. 3 § 35 Accordingly, they
are required to file an annual registration statement with
the Secretary for the Commonwealth of Massachusetts (the
Secretary) on forms “prescribed and provided by” him, G.L.c.
3 § 41, Beery six months—in July and January of each yeat—

thesge same individuals are required to file with the Secrotary
an ftemized statement containing that information outlined in
G103 § 43 (Section 43), The interpretation of Section 43—
specifically the third paragraph—is what is at issue in this
case.

Ag originally written, that paragraph required evety lobbyist
to provide a list of all bill numbers that he or she
acted to “promote, oppose or influence” during the six
month reporting period. That paragraph wag rewritfen and
substantiaily expanded by Ethics Reform Law, $t.2009 ¢, 28 §
8 to require that the lobbyist provide the following additfonal
information:

(1) the identification of each client
for whom the legislative or executive
agent provided lobbying services; (2)
a list of all bill sumbets and hames
of legislation and other govermmental
action that the executive or legislative
agent acted to promote, oppose
or Influence; (3) a stafement of
the execufive or legislative agent's
position, if any, on each such bill or
governmental action; (5) the amount of
compensetion received for exscufive
or legislative lobbying from each
cHent with respect fo such lobbying
services; and (6) «ll direct business
associafions  with public  officials,
The disclosure shall be required
regardiess of whether the legislative
agent or executive apgent specificalty
referenced the bill number or name,
or other governmental action while
acting to promote, appose or influence
legislation, and shail be as complefe as
practicable.

(Emphasis added.) This amendment was made following the
issuance of e Report and Recommendations by the Governor's
Task Force on Public Integrity which called for enhanced
disclosure requirements. That Report, dated Januvary 6, 2009,
is referenced in the Complaint and iz attached to plaintiffy'

Memorandumn, !

The amendment took effect January 1, 2010, For the next five
reporting petiods, the Secretary utilized a form containing a
box that required the executive or legislative agent to disciose,
among other things, his or her “direct business association

WESTLAW © 2016 Thomaon Reuters. No claim to original U.%. Gaovernmant Works. 1
g




Gibbons v. Galvin, Nof Reportad in N.E.2d {2013}

31 Mass.L.Rptr. 329

with public official.” For each reporting period, the named
plaintiffs entered “None” or “N/A” indicating that they had
no business association with a public official, They received
no mdication from the defendants or the division of the
Secretary's office charged with reviewing these statements
(the “Lobbying Division”) that their disclogure statements
were incomplete or in need of cotrection.

*2 Beginning in July 2012, however, each of the plaintiffs
received an email notice from the Lobbying Division
informing thern that their regponse of “None® or “N/A” would
not be correct if they had any “comnmmications™ with any
public official or legislater, As one message explained:

The Chief Legal Counsel has reviewed
M.G.L.c. 3 § 43 and determnined that,
in context, the reference to business
would be a reference to the “lobbying
business” and therefore the question
is what direct lobbying associations
occurred during the disclosure period,
There i3 no indication that the
legiglafure in enacting section 43 had
concerns ahout business associations
independent of lobbying activities.”

9§ 33 of Complaint (quoting email to plaintiff Gibbons).
Similar emails were sent to other registered lobbyists. See
e.g ¥ 34 of Complaint (informing plaintiff Lambert that:
“Where your business is lobbying, the law requires disclosure
of the public officials lobbied™); Y 35, 36 of Complaint
(emails instructing plaintiffs Wilmot and Chester that they
“must provide names of all public officials communicated
with™); § 38(e) of Complaint (email to plaintiff Reid adviging
him that: “in the business section box, you are required to
report the name of the public official or legislator with whom
vou communicated with fsic] for each lobbying activity™). In
other words, Section 43 requires, according to the Secretary,
that all registered lobbyists [ist every public official with
whotn they have had any communication about a bill or other
governmental action during the six month reporting period,
even thongh they have no relationship with the public officials
beyond the lobbying activity.

DISCUSSION

The question before the Court is one of statutory
interpretation. “The object of all statutory construction is
to ascerfain the true imfent of the logislature,” with the

court examining the words aciually used as well ag the
cireumstances wnder which the statute was enacted. As the
8JC has put it, statutes “are to be interpreted not alene
according to their simple, literal or strict verbal meaning,
but in commection with their development, their progression
through the legislative body, the history of the times [and]
prior legislation.” Sultivan v. CJ4AM, 448 Mass. 15, 24 (2006),
quoting Adurphy v, Bokn, 377 Mass. 544, 576 (1979}, The
words are to be given their ordinary and common meaning,
“considered in the context of the objectives which the law
seeks to fulfill.” Im¥ Org. of Masters, ete. v. Woods Hole v,
Martha's Vineyard & Nentucker 8.5 Aurh., 392 Mass. 811,
813 (1984), Applying these principles to the issue before me,
this Court conchades that both the language of Section 43 as
well ag the circumstances which led to the amendment atf issue
support the plaintiffs' position as to its meaning,

The pertinent language of Section 43 requires lobbyists
to disclose “all direct business associations with public
officials.” The statute does not define what constifutes a
“business association.” Therefore, this Court assumes that the
legiglature intended that the words be given their ordinary
and common usage. Although there is no sttict dictionary
definition for the phrase ftself, the word “association”
has been defined as “a group of people organized for
a joint purpose” ot a” compection or cooperative link
between pecple or organizations.” Oxford online dictionaries,
http:/foxfordd  ictionaries.com/definition/american english/
association. Accordingly, a “business association” would
denote a joint enferprise or transaction between one or
more individuals of a financial or commercial natare. Tt is
not commonly wderstood to be an event as transient as a
“communication” fiom one person to angther, which is the
meaning that the Secretary appears to ascribe to the term.

*3 The defendants argue, however, that G.L.c. 3 §
39 provides the definitions that should be followed in
interpreting Section 43, Seciion 39 defines a “legislative
agent” as any person who “for compensaiion or reward
engaged in legislative lobbying, which includes af least
1 lobbying communicarion with a government employee
made by said person.” (Emphasis added). “Legislative
Lohbying” alsa includes “sirategizing, planning and research.
if performed in connection with or for uge in an actual

 communication with a govermzent employee.” (Emphasis

added). The sine gua non of the lobbyist's business is
therefore that he or she is engaging in “comnmmunications™
with governtnent officials. Covsequently (the defendants
argus), because the plainfiffe are necessarily engaging
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in the “business” of lobbying when they communicate
with government officials for the purpose of influencing
legislation, Section 43's reference to “business associations®
means that ali registered lobbyists must identify those
goveinment officials with whom they comnmanicated.

Toput it bluntly, this argument makes ahsohitely no sense. As
the plaintiffs point out in their memorandum at p, 8, Section
395 definition regarding who is deemed to be a legislative
agent engaged in the business of legislative lobbying has no
logical or textual bearing on what that same sgent must report
under Section 43, Section 39's definitions are important to
determine who must register with the Secrefary. They have
nothing to do with the disclosure obligations set forth in
Section 43, Thus, for example, Section 39 defines lobbying
breadly to include strategizing, planning and research, But
that broad definition does not mean that Section 43 requites
a lobbyist to disclose such plans or strategies. Conversely,
Section 43 requires a lobbyist to disclose certain campaign
coniribution and expenditures, but such expenditures have
nothing to do with the definitions of “legislative agent” or
“legislative lobbying.”

Indeed, section 39 does not define “business associations” at
all. Tnstead, defendants Liff ceriain words from that section and
then, in a mangled use of the Bnglish language, maintain that
Section 43 means that the lobbyist and government official
are necessarily engaged in business togefher whenever the
lobbyist comrounicates with that official in ar aftempt to
influence legislation, As the defendants concede, however,
to enter into an “associstion” with another means to join
ot unife fogether for some common purpose. Clearly, the
government official on the receiving end of & commminication
by a lobbyist dees not thereby agree to unite with that lobbyist
either to accomplish the end souglt by the lobbyist or to
assist him in his lobbying business. In short, if the legislature
had meant a lobbyist to disclose all communicagions to a
govetnment official regardless of whether the two had any
separate business relationship, then it would have said so.

*4 The plaintiffs’ position is only strengthened when this
Cowrt considers what led up to the amendtnent to Scetion
43, In 2008, Governor Deval Patrick appointed & bipartisan
task force charged with making specific recommendations

to improve the cthics and lobbying laws, 2 Tt was organized
in the wake of news reports of misconduct by certain
government officialz, paiticulatly in their dealings with
persons who had some stake in pending legisfation. See
Report, p. 1 (altuding to “recent highly publicized reports of

transgressions™). One of the most prominent cases was that
of then Speaker of the House Salvador DiMasi, who was
alleged to have had personal and business relationshipa with
lobbyist Richard Vitale at a time when Vitals was seeking
to influence legislation regarding ticket resales. The Task
Force studied laws in other states which required lobbyists
to disclose their business relationships with government
officials and suggested that Massachusetts' laws be amended
te require the same kind of disclesure in order to provide
“greater transparency and accountability.” See Report at pp.

21-22.% Tts specific recommendations included a proposed
amendment 10 Section 43 that would require lobbyists
to disclose “any direct business relationships with public
offictals.” Clearly, the “evil” that the recommendation sought
to eradicate was the danger that a lobbyist and government
official could be involved in a separate commercial or
financial transaction, nnknown to the public, that could male
that official more susceptible to being influenced hy the
lobhyist.

Certainly, the Secretaty's reading of Section 43 does not
address the problem: that the Task foree sought to eliminate.
Indeed, it would appear to negate the salutary effect of the
legislation that was adopted in the wake of the Task Force's
recommendation. By requiring a lobbyist to disclosure all
communications with a government cfficials, the law wounld
do nothing to bring sunlight into those darkened recesses of
the lobbyist/government official relationship which had been
the breeding grounds for trouble. Financial and cominercial
relationships between lobbyist and government official that
could create a conflict of interest would continue to remain
hidden from public view.

Perhaps the most interesting chapter in this legislative
background story is that deseribed by the plaintiffs on
pp. 15-16 of their Memorandum. The Govemor filed a
bill seeking changes in the lobbying law in line with the
Report's recomumendations. As that bill was progressing
through the legislative process, Senator Eldridge filed a
bill, §.1415, on the petition of the defendant, Secretary
Galvin, Section [2 of this bill proposed that Section 43
be replaced with a new provision that required & lobbyist
to file disclosure statements that included “the names of
the persons, organizations, legislative bodies or committees
before which he has lobbied.” This proposal was sent to a
stndy committee and died there. Apparently, the Secrefary
now seeks to accomplish by administrative fiat that which he
was unable to achieve through the legislative process, This he
cannot do.
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CONCLUSION AND ORDER

*5 For all the foregoing reasons and for other reasons set
forth in the plaintiffs' comprehensive Memorandum of Law,
the defendants' Motion for Judgment on the Pleadings is
DENIED. The plamtiffy' request that that judgment enter
in their favor as to Count I of the Complaint is hereby

Footnotes

ALLOWED, Because this may render the 1’cmainil1g counts
moot, this Court requests that plaintiffs pronmptly filed a
proposed form of judgment pursuant to Rule 9A.

ATl Citations

Not Reported in NE.2d, 31 Mass L Rptr, 329, 2013 WL
4017327

1 This Court may fake judicial notice of official government reports, see e.g. Commonwealth v. Fiorence F., 429 Mass, 523,
529 (1998} and may consider the Task Forca Report in ruling en the instant motion, particuiarly since it is referenced in
the Complaint end the defendants do not deny ifs existence. See Jarocz v. Palmar, 46 Mass App.Ct, 834, 836 (2000}

2 One of the members of the Task Force was the named plaintiff Pamela Wiimot. Cther members included four legislafors,

businessmen, lawyers, and a law professor.

3 Foatote 67 of the Report cltes statutes from four other states 1o iflustrate what the Task Force had In mind. Each of
those statutes use language which requires disclosure of relationships and transactions thaf are commercial or financizat

in nature.
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