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Legal Disclaimer 

 
This information contained in this report is not intended to be legal advice and may not be used as legal 
advice. Legal advice must be tailored to the specific circumstances of each case. Every effort has been 
made to assure this information is up-to-date. It is not intended to be a full and exhaustive explanation 
of the law in any area, however, nor should it be used to replace the advice of your own legal counsel. 
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Call Me Maybe:  

What are some of the big dos and don’ts when calling consumers? What is the 
industry– particularly first-party collectors and lenders – doing to combat the 
challenges of contacting consumers on their cell phones? 
 
What if… You Should… 

 
 
You advise the consumer that you are recording 
the call, but the consumer wants to record you, 
and you tell them you cannot authorize them to 
record you? 
 

 
“If one of the two parties to the conversation does 
not give their consent, then no recording should 
be taking place.” Michael Thurman, Loeb & Loeb 
LLP-Note, although this is the most consumer 
friendly approach it is not necessarily the law.  
Most states are one-party consent states and only 
one of the individuals on the phone is required to 
agree to the recording.   
This is a topic that should be carefully reviewed 
with your agency counsel.  This is also something 
that should be clearly noted in your Call Recording 
Policy.  If your policy indicates you will stop 
recording if asked but the agent does not stop the 
recording it can be found to be a violation during 
an examination.   

 
You call a consumer at his confirmed home 
number: Can you leave a message for a return call 
with a live third party at his house? 
 

 
Leave a message, if you must, but keep it simple. 
Do not disclose that you’re calling about a debt.** 
 
**This answer caused a great deal of 
disagreement among the attorneys in the 
webinar: 

 
 
 
 

 
From the Webinar… 

 
Michael Thurman: The answer, without more, is yes. You can leave a message. It’s a free country, this is 
America; you can call anyone you want and leave a message with them. 
 
Don Maurice: I’m very much concerned with leaving messages with third parties. If we’re talking about a 
message to collect a debt, and a debt defined by the FDCPA or within the context of the FDCPA, if it’s 
not the consumer, then I’m very much against it. 
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Katrina Christakis: I agree with you, Don. I’m not really a big fan of leaving messages with live third 
parties either. At least if you’re leaving a message on an answering machine, presumably that recording 
would later come back as evidence, and if you’ve left an otherwise compliant, non-harassing message, 
you can prove what was said, what wasn’t said. But if you’ve left a message with a third party, proving 
what you said or didn’t say can open the door to all sorts of problems. 
 
John Bedard 2015 update:  “The answer is emphatically NO!.  Collectors should not leave messages with 
any live party other than the consumer.”  John adds that he believes that the “free country” argument 
cannot be supported as a defense under the FDCPA.   
 
 
Please keep in mind that under the FDCPA you are not permitted to give your company name unless 
specifically asked to a 3rd Party.  If you want to contact somebody other than the consumer, it can only 
be done under very specific circumstances, like acquiring location information* for the consumer, or if 
you have prior consent of the consumer to contact that individual, or by court order. Be careful! 
 
Recommendation:  Work with your legal counsel to develop a solid policy for leaving messages.  Once 
that policy is in place, review and audit for adherence. 
 
* 804. Acquisition of location information [15 USC 1692b] 
 
Any debt collector communicating with any person other than the consumer for the purpose of acquiring location information about 
the consumer shall -- 
(1) identify himself, state that he is confirming or correcting location information concerning the consumer, and, only if expressly 
requested, identify his employer;  
(2) not state that such consumer owes any debt;  
(3) not communicate with any such person more than once unless requested to do so by such person or unless the debt collector 
reasonably believes that the earlier response of such person is erroneous or incomplete and that such person now has correct or 
complete location information; 
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